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These papers were originally prepared for the Round Table on 
Trade Regulation held during the Annual Meeting of the Association 
of American Law Schools on December 29, 1949. The purpose was 
to provide a general groundwork for preliminary discussion of divesti- 
ture as a remedy under the federal antitrust laws and hence the 
papers were intended to be a brief introductory treatment. 


Members of the Association’s Council on Trade Regulation which 
organized the Round Table discussion were the following professors 
of law: Robert R. Bowie, Harvard University; Ralph F. Fuchs, 
Indiana University; Willard R. Hurst, University of Wisconsin; 
Harry W. Jones, Columbia University; Percy D. Williams, Jr., 
University of Texas; and S. Chesterfield Oppenheim, The George 
Washington University, Chairman. 


In publishing these papers the Law Review believes that Pro- 
fessor Oppenheim’s economic background discussion and the inter- 
change of the viewpoints of Mr. Timberg as a government attorney 
and Mr. Van Cise as a private practitioner will contribute to a better 
understanding of the nature and scope of the antitrust remedy of 
divestiture. 
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ECONOMIC BACKGROUND 
S. CHESTERFIELD OPPENHEIM * 


As Chairman of the Round Table on Trade Regulation 
before which these papers were first presented, my pur- 
pose is to provide an economic background essential to 
an understanding of the legal issues regarding divestiture 
as a remedy under the federal antitrust laws. 

First, the term “divestiture” as used in this discussion is 
defined. Second, an analysis is made of the views of con- 
temporary economists who have dealt with the antitrust 
problems pertaining to divestiture. Finally, considera- 
tion is given to the main gaps in relevant economic knowl- 
edge and tools of economic measurement which must be 
filled before an informed and intelligent appraisal can be 
made of the need for, and the limitations upon, the rem- 
edy of divestiture. 


Divestiture Defined 


In the Timberg and Van Cise papers, the term “di- 
vestiture” is used in the general sense as including one 
or more of the triplet remedies in a civil antitrust suit in 
equity—dissolution, divestiture and divorcement—com- 
monly known in antitrust circles as the “D.D.D.’s.” 

Technical distinctions among these remedies can rea- 
dily be made. There is an obvious need either of a new 
vocabulary or of new definitions for an old vocabulary. 
As applied in both early and more recent antitrust cases, 
“dissolution” refers to an antitrust judgment which dis- 
solves or terminates an illegal combination or association 
—putting it out of business, so to speak. “Divestiture” is 
used to refer to situations where the defendants are re- 
quired to divest or dispossess themselves of specified 
property in physical facilities, securities, or other assets. 


* Professor of Law, The George Washington University; member of the Bar 
of the District of Columbia and Michigan; author of CasEs oN FEDERAL ANTI- 
Trust Laws (1948); Unrair Trane Pracrices—Casres, COMMENTS AND 
Marerrats (1950); and articles in legal periodicals. 
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“Divorcement” is commonly used to indicate the effect 
or result of a judgment wherein certain types of divesti- 
ture are ordered, for example, when the purpose of the 
proceeding is to secure relief against antitrust abuses flow- 
ing from vertical integration of manufacturing and dis- 
tribution functions, or from the production and sale of 
diversified products unrelated in use or function. 

While the foregoing definitions differentiate three as- 
pects of antitrust remedies, the terms are frequently used 
interchangeably without regard to their technical mean- 
ings. It is apparent that partial or total “dissolution” 
may be accomplished by the use of either “divestiture” or 
“divorcement” or both, and that, in some situations, either 
“divestiture” or “divorcement” may have separable sig- 
nificance. At any rate, for the purpose of this discussion, 
and the Timberg and Van Cise papers, “divestiture” is 


used as a term covering one or more of the three 
“T).D.D.’s ” 


Economic Area Relevant to “D.D.D.’s” 


As the Timberg and Van Cise papers show, within the 
last decade the Antitrust Division of the Department of 
Justice has sought relief in litigated and consent decrees 
through more frequent and more vigorous use of the 
“D.D.D.” remedies than in earlier antitrust proceedings. 
Yet little has been done to analyze systematically the 
economic situations to which these remedies are properly 
applicable or inapplicable, as the case may be. From the 
economic standpoint, the first question for consideration 
is—under what conditions should these remedies be avail- 
able? A second question is—what can these remedies be 
expected to accomplish? 

To what economic situations do the “D.D.D.’s” apply? 
There is general agreement among economists that this 
necessarily depends upon what kind, how much, and what 
quality of competition the antitrust laws are supposed to 
give American private capitalistic enterprise. A con- 
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sensus among economists also exists on the proposition 
that the goal of American national public policy is to 
maintain competition through keeping open the channels 
of entry into the market and by fostering in the market a 
competition in price, quality, and service. 

There has also been recognition of the fact that the 
“D.D.D.” remedies under the antitrust laws are chiefly 
relevant to current problems of industrial concentration 
under familiar labels of “bigness in business” and ‘‘mon- 
opoly power.” On the latter aspect, Timberg and Van 
Cise have accordingly stressed legal aspects of these 
remedies in types of cases arising under the anti-mon- 
opoly provisions of Section Two of the Sherman Anti- 
trust Act, with only incidental reference to the garden 
variety of restraint of trade practices falling under Sec- 
tion One of that Act. 


The Concept of “Effective” or “Workable” Competition’ 
In recent years progress has been made by economists 


in clarifying the approach to conceptions of competition 
and monopoly.? Thus, the “perfect” competition and 
“perfect” monopoly’ described by earlier economists are 
now generally considered as abstractions which describe 
no actual market situations but rather state theoretical op- 
posites, each one assumed to exclude the other. 

It has been recently recognized that in practical cir- 
cumstances—in real markets—sellers and buyers achieve 
varying degrees of control of the price of a product, the 


1 The pioneer formulation of this concept appeared in Clark, Toward A Con- 
cept of Workable Competition (1940) 30 Am. Econ. Rev. 241. Consideration 
should also be given to the influence of Chamberlin, THe THrory oF Monopo- 
Listic CoMPETITION, first published in 1931 and now in its 6th Edition (1948). 

2 The various economic meanings of competition and monopoly are analyzed 
in TNEC Monograph No. 21, Competition and Monopoly in American Industry 
(1940) pp. 1-12. Also relevant are portions of TNEC Monograph No. 1, Price 
Behavior and Business Policy (1940). 

3 Strictly speaking, economists have used both the terms “perfect” and “pure” 
to describe the theoretical extremes of their concepts of competition and monop- 
oly. The two sets of concepts are in general equivalent but it should be noted 
that the theoretical conditions required to make competition or monopoly “pure” 
are less stringent (and, therefore, more realistic) than those required to make 
competition or monopoly “perfect.” These distinctions are succinctly stated in 
TNEC Monograph No. 21, op. cit. supra note 2, pp. 2-3. 





DIVESTITURE AS A REMEDY 123 


form in which it comes, and the channels through which 
it moves. Accordingly, it has become clear that in prac- 
tice different degrees or mixtures of competition and 
monopoly are present in markets. Economists have, 
therefore, begun to examine realistic market situations 
and to formulate a set of conditions deemed required to 
make competition “effective” or “workable.” 

This theory has not yet been developed in completely 
uniform fashion. Economists have differed both in their 
selection of, and emphasis upon, the particular conditions 
by which to judge the presence or absence of “effective” 
or “workable” competition. However, for present pur- 
poses, the elements involved are sufficiently described in 
the following summary: 


Most of the recent literature on the subject of “workable com- 
petition” has stressed the conditions of market structure, the 
limitations on the market position or scope of action of firms, 
deemed necessary to the maintenance of effective competition. 
Such competition requires, to use the standard cliché, the 
availability to buyers of an adequate number of alternative inde- 
pendent sources of supply, and to sellers of an adequate number 
of independent customers. Workable competition is considered 
to require, principally, a fairly large number of sellers and buyers, 
no one of whom occupies a large share of the market, the ab- 
sence of collusion among either group, and the possibility of 
market entry by new firms.‘ 


Taking their cue from the foregoing theory, economists 
who have specialized in antitrust problems have at- 
tempted to build a bridge to connect the concept of 
“workable” competition with the public policy of the 
antitrust laws. In so doing, they have focused inquiry 


4 Mason, The Current Status of the Monopoly Problem in the United States 
(1949) 62 Harv. L. Rev. 1265, 1267-1268. See also TNEC Monograph No. 21, 
op. + ata note 2, pp. 8-9; Edwards, Matnrarninc Competition (1949) 
pp. 7-1V. 

5 Illustrative of these efforts are Kreps, TNEC Monograph No. 7, Measure- 
ment of the Social Performance of Business (1940) ; Adelman, Effective Compe- 
tition and the Antitrust Laws (1948) 61 Harv. L. Rev. 1289; Mason, supra 
note 4; Edwards, op. cit. supra note 4; Meriam, Bigness and the Economic 
Analysis of Competition (1950) 28 Harv. Bus. Rev. 109; Panel Discussion on 
the Economics and Legality of “Bigness,” Current Business Studies No. 5, 
Trade and Industry Law Institute, Inc. (1950); Adams (ed.), THe Srruc- 
TURE OF AMERICAN INpustTRY (1950). These developments are beginning to be 
conveyed to the businessman and general public. See McDonald, Businessmen 
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upon the structure, behavior, and performance of specific 
industries in the search for an answer to the question 
whether the degrees or blends of competition and mon- 
opoly in the particular industry under examination are 
reconcilable with the objectives of the antitrust laws. 
From such an analysis, economists hope to contribute 
also to a determination of the appropriateness and scope 
of application of the “D.D.D.” remedies. 

In order to avoid the impression of oversimplification 
of this approach, it is necessary to bear in mind that 
economists may differ in the importance attached to the 
structure of an industry as against its actual behavior pat- 
terns or its actual performance measured by results 
achieved. Consequently, the classification of viewpoints 
of economic thought used later in this paper, under em- 
phasis upon structure and emphasis upon behavior and 
performance, should not be regarded as sealed-tight com- 
partments, one completely insulated from the other. In 
a complex industry situation, structure, behavior, and 
performance may be inseparable at certain points. To be 
realistic, any classification for purposes of analysis should 
take their interactions into account.’ It is also likely that 
appraisal of the economic aspects of a particular industry 
cannot always be sharply separated from value judg- 
ments concerning the aims of the antitrust laws as a prob- 
lem of political democracy. 


Emphasis Upon Industry Structure 


One viewpoint of antitrust economic thought tends to 
emphasize the structure of an industry as the principal 
measure of its compatibility with the public policy of the 


and the Sherman Act 41 Fortune, Jan. 1950, p. 104; Drucker, How Big Is Too 
Big? 201 Harper’s MaGAZINE, July, 1950, p. 23. Interest in these approaches 
is further evidenced by the creation of a Committee on Auxiliary Business and 
Social Materials of the Association of American Law Schools, which is prepar- 
~ materials on Industry Studies for Collateral Use in Courses in Antitrust 

aw. 

®It is precisely for this reason that I have refrained from a rigid separation 
of the writings in note 5, supra, for citation under the viewpoints discussed later 
in this paper. 
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antitrust laws. This view assumes that “effective” or 
“workable” competition requires the existence of a fairly 
large number of firms of different sizes under such con- 
ditions that the action of any one competitor cannot have 
an appreciable effect upon the market as a whole. 

There is little dispute that when a single firm controls 
all or nearly all of the output of an industry, this struc- 
tural characteristic alone gives that firm an economic 
monopoly power. This is the kind of monopoly power 
the businessman readily understands. A_ single-firm 
monopoly has the power to control production and to fix 
the price. Even if its behavior is “good” in the sense that 
it does not restrict production, exact an excessive price or 
make excessive profits, and even if its business perform- 
ance is excellent, there is agreement among economists 
that the mere existence of such single-firm monopoly 
power necessarily precludes “workable” competition.’ 

A “duopoly” industry situation, namely, one in which 
two firms control the entire supply of a commodity, while 


not as clearly inconsistent with “workable” competition, 
has also been considered by some economists as contrary 
to the public policy objectives of the antitrust laws. 
The real testing of the views of the industry structural- 
ists, however, arises in industries described by economists 


as “oligopolies.”* This refers to industries where a rela- 


tively small number of large firms account for the major 
portion of the total production and sales. Fewness of big 
firms in an industry is clearly typified in the popular ex- 
pression of the Big Three, the Big Four, the Big Five 
and the like. Industries such as steel, petroleum, automo- 
biles, motion picture production and distribution, cigar- 
ettes and meat packing have been classified as oligopolies. 
Some line obviously must be drawn to differentiate these 


7 In keeping with the purpose of this economic background discussion, footnote 
documentation to legal precedents is left to the Timberg and Van Cise papers. 
The case law is compiled in my Cases ON FEDERAL AntI-Trust Laws (1948). 

® A classification of American industries on the basis of structure is set forth 
in TNEC Monograph No. 21, op. cit. supra note 2. 
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oligopolies from industries where the fewness of big firms 
changes into many-ness of smaller firms. 

At any rate, by emphasizing the oligopoly structure of 
an industry, this school of thought regards such concen- 
tration as being out of line with the kind and quality of 
competition contemplated by the antitrust laws. This 
conclusion is reached by the following process of reason- 
ing. It is assumed that the mere existence of concentra- 
tion of market control in a few huge firms in an industry 
tends to promote a tacit group monopoly behavior com- 
parable to the evils which occur when there is a single- 
firm monopoly. This is attributed chiefly to the supposi- 
tion that the giant firms tend to recognize their mutual 
interdependence and hence follow the production and 
price policies of the industry “leader,” thereby avoiding 
competition with one another. This tacit behavior pat- 
tern is also regarded as making immaterial the absence 
of direct collusion among the few large firms, or the ab- 
sence of exclusionary tactics against competitors going 
beyond factors related to superior efficiency and economy 
of the giant firms. 

The assumed causal connection between oligopoly 
structure and oligopoly behavior, as described above, 
leads this viewpoint to the conclusion that the “D.D.D.” 
remedies are applicable to the companies in an oligopoly 
industry, comparable to cases involving a single-firm 
monopoly or direct proof of abuses of concentrated eco- 
nomic power. Not content with such a scope of possible 
relief against oligopoly concentration, this viewpoint is 
also extended to situations where one company does not 
possess a single-firm type of monopoly power but never- 
theless achieves dominance over its many small competi- 
tors. 


Emphasis Upon Industry Behavior and Performance 


Another viewpoint of economic thought, which places 
greater emphasis upon actual behavior and performance 
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results of an industry than upon industry structure, takes 
a different approach than the structuralist emphasis ana- 
lyzed above. This group of economists have reoriented 
their thinking by asking—how do the firms in a specific 
industry or market actually behave? In seeking an an- 
swer to that question, this viewpoint does not rely upon 
mere assumptions or inferences about behavior drawn 
from the oligopoly structure of an industry. “Effective” 
or “workable” competition is judged rather by the actual 
functioning of the industry. This economic approach be- 
lieves that the public policy of maintaining competition 
may be satisfied in an oligopoly industry if the relatively 
few large firms are active rivals for patronage of pur- 
chasers on the basis of efficiency and economy, even 
though the degree of power possessed by each of the giant 
firms is considerable. From this standpoint, there is no 
insistence upon nicely balanced proportions between 
large, medium-size and small firms. All are judged 
alike by how they really behave. 

Closely related to industry behavior, and hence at times 
not clearly separable therefrom, is industry performance. 
Indeed, the two terms may even be used synonymously to 
cover both the conduct of an industry and the results 
achieved by the industry. Whatever may be the case, the 
terms “behavior” and “performance” express the belief 
that structure of industry alone, or overemphasis upon 
the conditions or assumed effects of structure, cannot pro- 
vide adequate public policy tests for judging the real 
texture of competition in a given industry or market. Ac- 
cordingly, these economists have formulated various 
standards of acceptable behavior or performance among 
firms in a specific industry or market.’ Among the sug- 
gested standards are these: Are the business units in the 


®It should be mentioned in this connection that the viewpoints of economic 
thought described in this paper generally do not countenance behavior or per- 
formance results associated with types of agreements among competitors often 
described as cartel practices. This would include concerted action among com- 
petitors such as production and price-fixing agreements, division of territories 
or markets and allocation of customers. 
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industry progressive in introducing new products and 
processes in keeping with advances in the industrial arts? 
Do cost-price relationships show that reductions in cost 
are being promptly passed on to purchasers? Is invest- 
ment in capacity excessive in relation to output? Have 
profits been at a reasonable level? Have production and 
employment been at proper levels? Do purchasers have 
real and substantial choices in goods and services? 

The approaches of the economists as described above 
pose difficult questions of public policy in any oligopoly 
situation requiring a determination of whether such con- 
centration of market control constitutes a violation of the 
public policy of maintaining competition under the anti- 
trust laws and, in that event, whether the “D.D.D.” rem- 
edies are applicable or inapplicable. 

My own views on the legal aspects of the problem have 
been set forth elsewhere” but in completing the function 
of providing an economic backdrop for the Timberg and 
Van Cise papers, it is necessary to indicate what remains 
to be done to give greater assurance that the economic ap- 
proaches will be translated into practical instruments of 
evaluating antitrust industry situations.” 


Need for Economic Knowledge and Measurement of 
Economic Effects 


While economists have made significant contributions 
toward formulating the standards of “effective” or “work- 
able” competition, they have not yet come to grips with 
the methods of measuring the effects of competition and 
monopoly. How can the relevant industry, market and 
products be defined in any given case? How can the eco- 
nomic effects of structure, behavior and performance be 
measured? Are dynamic elements being adequately 
measured in terms of their effects? ” 


10 Oppenheim, A New Look at Antitrust Enforcement Trends, CCH Anti- 
trust Law Symposium (1950) 69-84. 

11 Cf. E. Ronald Walker, From Economic THEory To Poricy (1943). 

12Cf. Markham, An Alternative Approach to the Concept of Workable 
Competition (1950) 41 Am. Econ. Rev. 349. 
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Stress on tools of economic measurement is essential 
for here is the point at which economic and legal analysis 
can unite in determining when there is a clearly estab- 
lished violation of the antitrust laws and a genuine need 
for remedial measures such as the “D.D.D.’s.” The 
lawyer needs such measurements as criteria of the proba- 
tive value of evidence in antitrust proceedings. The econ- 
omist needs such measurements as a means of testing the 
validity of his assumptions about competition and mon- 
opoly. 

Value judgments about the economic effects of con- 
centration can rise no higher than their source in knowl- 
edge and know-how drawn from a reservoir of economic 
fact, hardheaded economic and marketing analysis, and 
an understanding of technological and financial factors. 

At the present time, this reservoir of knowledge is in- 
adequate. Yet the outstanding need today is to find ways 
and means of filling that gap. This is especially true 
if the industry behavior and performance emphasis, to 
which I personally subscribe, is preferred to the industry 
structure emphasis. Such a “rule of reason” technique 
calls for a weighing of all standards and factors relevant 
to structure, behavior and performance in the manner 
disclosed in the recent opinion of Judge Knox on the 
remedy aspects of the 4/uminum Company of America 
case.”* 





18 United States v. Aluminum Company of America, 91 F. Supp. 333 (S. D. 
N. Y. 1950). While this most recent remedy phase of the Alcoa case is not 
analyzed in the Timberg and Van Cise papers, those writers discuss principles 
which will give any reader of Judge Knox’s opinion guidance in appraising 
independently the manner in which the judge performed the judicial task of 
choosing antitrust remedies after consideration of the various economic factors 
involved. 

The opinion of Judge Knox is too long and involved to permit accurate sum- 
mation. On the particular aspect pertinent to these papers, mention is here made 
merely of the fact that the court refused to grant the government’s request that 
Alcoa be divested of so much of its domestic plant as would deprive it of the 
power to control the market and to exclude competitors. However, the court 
retained jurisdiction for five years, during which the government is permitted 
to petition for further relief if conditions so warrant. 

Judge Knox’s willingness to deal thoroughly with economic factors is in strik- 
ing contrast to the judicial attitude manifested in the following words of Judge 
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Upon knowledge of all of the economic variables in 
any specific industry situation depends a sound applica- 
tion of administrative discretion initially vested in anti- 
trust government officials in instituting antitrust proceed- 
ings and of the broad discretion ultimately exercised by 
the courts in applying antitrust remedies to the facts of 
the specific case. 

Proper protection of the private interests and proper 
safeguarding of the public interest in the enforcement of 
the antitrust laws at both the administrative and judicial 
levels is not likely to be brought into balance unless eco- 
nomic and legal approaches come together at various 
points in the process. Questions still unsolved concern- 
ing concentration in industry raise old ghosts that can be 
laid only if the skeletons are removed from the closets by 
equipping both government and private parties with the 
means of coping with the perplexing myriad of economic 
factors in industry-wide antitrust cases. The necessary 
economic support in this process should come from var- 
ious sources in government, in business, and in university 
and other research projects. This body of economic 
knowledge and analysis can be utilized in subjecting dis- 
puted questions of economic fact and divergent interpre- 
tations of the antitrust laws to intensive economic testing 
along the lines described above. 

Upon the judges fall the final responsibility for inter- 
preting the antitrust laws and determining the appropri- 
ateness of the ““D.D.D.” remedies in concentration of eco- 
nomic power cases. It is most important, therefore, that 
consideration should be given to appropriate methods of 


Lacombe, written 39 years ago in United States v. American Tobacco Co., 
191 F. 371, 376 (S. D. N. Y. 1911): 

[The] whole line of argument deals with the economics of the tobacco 
business. No doubt the novel problem presented to this court is connected 
with questions of economics as well as with questions of law. But this 
is a court of law, not a commerce commission, and the legal side of the 
proposition would seem to be the controlling one. 


Problems of proof are analyzed in Dession, The Trial of Economic and Tech- 
nological Issues of Fact (1949) 58 Yare L. J. 1019, 1242. 
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providing judges with assistance in the form of sound and 
unbiased advice of economists. Such assistance would 
help the judges in appraising the relative merits of oppos- 
ing economic facts and views as developed in the record 
of particular cases and upon which proof of antitrust vio- 
lation and the applicability and scope of remedies depend. 





SOME JUSTIFICATIONS FOR DIVESTITURE 
SIGMUND TIMBERG* 


Since we are not talking to any particular set of facts, 
it may be well to set forth the judicial metes and bounds 
of this discussion. There are four landmarks that serve 
to delimit the territory that we are discussing. 

First is the dictum of Justice Cardozo in the Swift 
case that size is not in and of itself a violation of the Sher- 
man Act, but that size affords potentialities for abuse that 
cannot be ignored.” 

Second is the proposition that has found expression 
both at the hands of Justice Douglas in the Paramount 
case * and of Judge Minton in the 4 & P case.’ It is that 
the integration of different levels of industry operation 
in one firm is not bad per se, but that such vertical integra- 
tion can be abused in contravention of the antitrust laws. 

Third is the holding of the Court in the recent 4mer- 
ican Tobacco case that the existence of the power to ex- 
clude competitors is sufficient to constitute the offense of 
monopoly under the Sherman Act, and that the exercise 
of the power, the actual exclusion of competitors, need 
not be demonstrated.* 

Fourth is the declaration of Judge Learned Hand in 
the Alcoa case that the consistently successful seizure of 
business opportunities as they arise, far from being a mat- 
ter that can be pleaded in extenuation of a monopoly 


* Chief, Judgment and Judgment Enforcement Section, Antitrust Division, 
Department of Justice; member of the Bar of the State of New York; author 
of numerous articles on antitrust and other legal topics. (The views expressed 
in this paper are the personal ones of the author, and are not to be taken as 
expressing any official views of the Department of Justice.) 

2 United States v. Swift and Co., 286 U. S. 106, 116, 52 Sup. Ct. 460, 76 
L. ed. 999 (1932). 

2 United States v. Paramount Pictures, Inc., 334 U. S. 131, 68 Sup. Ct. 915, 
92 L. ed. 1260 (1948). 

3 United States v. New York Great Atlantic and Pacific Tea Co., 173 F. (2d) 
79 (C. A. 7th, 1949). 

* American Tobacco Co. v. United States, 328 U. S. 781, 66 Sup. Ct. 1125, 
90 L. ed. 1575 (1946). 
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charge, may in fact be the basis for a finding of illegal 
monopoly.* 

With these court precedents in hand, the case for dives- 
titure is not just a general brief for limiting the size of 
large businesses on the basis of efficiency or other social 
criteria. What I have to say is related to, and intended 
to be limited to, those situations where a Sherman Act 
violation is made out and divestiture is the appropriate 
remedy. 

The classic, and I suppose the basic, argument for di- 
vestiture is that the defendant or defendants have assumed 
such complete domination of the market that free com- 
petitive conditions, particularly as they bear on price, 
cannot be restored by injunctive relief alone. Thus, where 
a one-firm monopoly situation exists,° that single firm has 
unilaterally arrogated to itself the control of the price- 
fixing mechanism that should have been left to the bi- 
lateral play of seller and buyer pressures on a free and 
open market. The monopolist’s ability to stultify compe- 
tition is based on the sheer percentage or volume of the 
demand (or, in cases such as Schine" and Griffith, the 
supply) for a commodity which is harnessed to the mon- 
opolist’s chariot. 

Where the illegal monopoly charge is levelled against 
two or more firms and is based upon what the economists 
call oligopoly, the oligopolists have similar market con- 
trol. Take, for example, the Swift? and American To- 
bacco situations. There, in addition to being united with 
its oligopolistic compeers against any newcomer to the 
industry, the imposing bulk of the individual oligopo- 


2. Sat States v. Aluminum Co. of America, 148 F. (2d) 416, 431 (C. C. A. 
) 
6 Standard Oil Co. of New Jersey v. United States, 221 U. S. 1, 31 Sup. Ct. 
502, 4 L. ed. 619 (1911); United States v. Alumnium Co. of ‘America, supra 
note 5. 
7 Schine Chain Theatres v. United States, 334 U. S. 110, 68 Sup. Ct. 947, 
92 L. ed. 1245 (1948). 
css States v. Griffith, 334 U. S. 100, 68 Sup. Ct. 941, 92 L. ed. 1236 
9 =e and Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 518 
190 


2 
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list’s transactions and the magnitude of its investment 
stake gives it a timorous and defensive business psychol- 
ogy with respect to its fellow oligopolists, which mani- 
fests itself in price leadership and other undesirable and 
uncompetitive concerts of action. This disinclination to 
ruffle a competitor, spoil a market, or lubricate sticky 
price mechanisms has gone as far as self-imposed limita- 
tions on scientific research—in the other fellow’s do- 
main.” Since neither the Sherman Act nor a court de- 
cree can force such economic Ferdinands to compete, we 
must look to a basic reorganization of industrial structure 
to bring about conditions which will restore to the new 
and re-constituted business units both the incentive and 
the opportunity to compete. So here, as in the unitary 
monopoly situation, the remedy is divestiture. 

Having established these primitive and monolithic 
propositions in their stark Doric simplicity, let us go be- 
hind some of the more Corinthian intellectual facades 
that cover up the monopoly problem. Going back to the 
American Tobacco case, the distinction it makes between 
“power” and the “exercise of power” seems on the surface 
to strain reality. Like Judge Hand in the Alcoa case, 
I have difficulty visualizing the static power of an indus- 
trial complex disassociated from the dynamic exercise of 
that power.” Philosophers have had similar troubles en- 
visioning a purely metaphysical “substance” apart from 
the physical attributes of such a “substance.” What the 
American Tobacco case, however, is saying is that mon- 
opoly not only restrains or suppresses action on the part of 
existing competitors, but inhibits persons from becoming 
competitors in the first instance. 


10 As far back as 1921, Justice Brandeis pointed out the inevitable disposition 
of men “to follow their most intelligent competitors,” and the force of “financial 
interest, intimate personal contact, and business honor, all operating under the 
restraint of exposure of what would be deemed bad faith and of trade punish- 
ment by powerful rivals” as sanctions for antitrust violations. American Column 
& Lumber Co. v. United States, 257 U. S. 377, 399, 42 Sup. Ct. 114, 66 L. ed. 
284 (1921). As to division of fields of invention, see Bergson, Current Problems 
in the Enforcement of the Antitrust Laws, 4 (1949) Recorp oF THE AsSSOcIA- 
TION OF THE Bar OF THE City oF New York, 115, 123. 

11 United States v. Aluminum Co. of America, supra note 5, at p. 428. 
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In other words, “men will dare to compete against men 
but not against giants.”**” Monopoly, as it levels away 
competition, destroys dissent and, as a matter of fact, 
even the traces of its own triumph. Tacitus, the Roman 
historian, said of warriors that they created a desert, and 
called it peace. Beware of the monopolist who has really 
cleared out competition or the hope for competition, and 
calls it “workable competition” or a “monopoly thrust 
upon him.” 

From this basic insight of the American Tobacco deci- 
sion stems its most significant aspect, its procedural impli- 
cations. The recognition by the Supreme Court that 
monopoly power does not depend upon the massive cumu- 
lation of individual instances of the exercise of that power 
is possibly the most important contribution that could 
have been made to the entire monopoly problem. There 
are those of us who feel that a judicial system fails to 
promote justice if its operations become too tardy. The 
trials and tribulations of preparing and processing 50,000 
page records in antitrust cases means that economic events 
are constantly galloping way in advance of the judicial 
determinations that strive to reach them. Nor is ver- 
bosity a guarantee of verity. Even from the defendant’s 
standpoint, the mass of detail that might appear in a 
50,000 page record must necessarily be but a sparse samp- 
ling of the total business activity of the monopoly in ques- 
tion. And, as for the ordinary antitrust judge, the mere 
cataloguing of individual illegal market practices with- 
out convincingly relating them to the central syndrome of 
illegal market control, of which the practices are but 
symptoms, has its dangers; it can result in a rash of feck- 
less injunctions rather than the one effective remedy—di- 
vestiture. 

It occurs to me that the extremely useful classification 
of antitrust economists into the market structuralists and 
the market behaviorists is directly in line with what I 


12 President Roosevelt’s Message to Congress, Sen. Doc. 95, 76th Cong., Ist 
Sess. (1939) pp. 27, 29. 
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have just said. It has also been pointed out that structure 
determines behavior. That is, there are individual dif- 
ferences between my ability to broad-jump and that of 
the international men’s world champion, but the feeblest 
adult kangaroo can, because of its skeletal structure, out- 
jump the world’s champion. 

Thus, the Swift and American Tobacco cases both, in 
my mind, support the proposition that the economic-legal 
inference from illegal corporate structure to illegal 
market behavior—the basic hypothesis in a divestiture 
case—can be more readily made in the meat-packing and 
tobacco industries, constituted as they are of large and 
cohesive units, than in the relatively diffuse and dis- 
organized fields of, let us say, lollipop manufacture or 
retail millinery. What I would work for, therefore, is 
neither a purely structural nor a purely behavioristic ap- 
proach to the monopoly problem but rather an institu- 
tional approach. 

Divestiture is the indicated remedy, in my opinion, 
where the structure of the monopolizing defendant is such 
that failing to divest will mean a continuance of old 
monopolistic practices or a resurgence of new monopo- 
listic practices. This doubtless will be a matter of re- 
gret for those who believe that the motives of the monop- 
olizing defendant and a statistical enumeration of his 
predatory operations should be decisive.** However, I 
think the thrust of the American Tobacco and Alcoa 
cases, buttressed by the concurrent trend towards expand- 
ing the number of per se violations of the antitrust laws *° 


13 Standard Oil Co. of New Jersey v. United States, supra note 6. 

14 The furthest that the Supreme Court has gone in making this kind of 
analysis determinative is United States v. United States Steel Corporation, 
251 U. S. 417, 40 Sup. Ct. 293, 64 L. ed. 343 (1920). 

15 United States v. National Lead Co., 332 U. S. 319, 67 Sup. Ct. 1634, 91 L. 
ed. 2077 (1947) (division of territories) ; United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150, 60 Sup. Ct. 811, 84 L. ed. 1129 (1940) (price stabilization) ; 
United States v. Trenton Potteries, 273 U. S. 392, 47 Sup. Ct. 377, 71 L. ed. 700 
(1927) (price fixing); see also United States v. New York Great Atlantic and 
Pacific Tea Co., supra note 3 (monopolization of any appreciable segment of 
commerce); International Salt Co. v. United States, 332 U. S. 392, 68 Sup. Ct. 
12, 92 L. ed. 20 (1947) (tie-in sales) ; United States v. Yellow Cab Co., 332 
U. S. 218, 67 Sup. Ct. 1560, 91 L. ed. 2010 (1947); Addyston Pipe and Steel 
Co. v. United States, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. ed. 136 (1899). 
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and making monopolistic intent a matter of objective in- 
ference,” is in the opposite direction. Never underesti- 
mate the students of market behavior, or industrial im- 
morality, but at the same time please bear in mind that 
the mere proliferation of market statistics or pernicious 
practices in an alleged monopoly situation does not have a 
necessary bearing on either the monopoly charge or the 
case for divestiture. 

Those who are antagonistic to the application of the 
divestiture remedy advance certain justifications. These 
justifications are, roughly, two-fold: One, the effort to 
justify the monopolistic condition under the legal doc- 
trine of the “rule of reason”; the other, a more general- 
ized effort to indicate that the big business which is under 
attack has functioned efficiently and beneficently. In the 
latter category appear the general arguments that the 
consumer is benefited by the economies of large-scale 
operation; that big business combines afford employment 
opportunities to the local community; that big business 
is a spur to the competitive energies of medium-size and 
small business, etc. 

It is no answer to the basic argument for divestiture 
to say, as some economists have done, that a regime of 
“imperfect competition” controls most sectors of the 
American industrial economy. For, conceding that 
present-day business practices do not in many respects 
conform to strict theoretical canons of what is a free 
market, we must nevertheless still divide the sheep from 
the goats. Antitrust enforcement requires that we treat 
differently those competitive price mechanisms close 
enough to the competitive ideal to pass muster under the 
Sherman Act, and those administered price mechanisms 
that spell the abandonment of the competitive approach. 

Nor should one say that market control is a bad test for 


16 United States v. Paramount Pictures, Inc., supra note 2; Interstate Circuit, 
Inc. v. United States, 306 U. S. 208, 59 Sup. Ct. 467, 83 L. ed. 610 (1939) ; 
United States v. Patten, 226 U. S. 525, 33 Sup. Ct. 141, 57 L. ed. 333 (1913) ; 
Swift & Company v. United States, supra note 9. 
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divestiture because it is difficult to define the market that 
must be under the control of the monopolist. Here, it 
seems to me that the Supreme Court, whatever the merits 
or demerits of its legal rationales, has wedded to eco- 
nomic theory an acute and very practical political in- 
sight. It has said that monopoly is not a matter of aggre- 
gate nation-wide percentages of production or sale or 
abstract analysis of corporate forms and structures, but 
rather the functional problem of where and how much 
the shoe pinches the harassed competitor or the intimi- 
dated customer. Decisions like those of the Paramount," 
Yellow Cab™* and Mandeville’® cases recognize that 
monopoly in many situations reaches its maximum effec- 
tiveness within a town, or a region, or a particular sector 
of an industry. Without elaborating this insight in any 
greater detail, it seems to me that it is the geographic or 
economic area in which a monopoly makes its impact 
felt that is the geographic or economic area of the market 
subject to the control of the monopoly. 

Back in 1916, in the Corn Products case,” Judge Hand 
effectively disposed of a contention that the monopolized 
corn starch came into competition with sago, tapioca, 
potato and wheat starches. He pointed out that the al- 
leged competitive starches had both a distinguishable use 
value and a higher cost of production. This, I think, is 
the answer to those who would urge that the production 
of substitute commodities be taken into account in de- 
termining whether monopoly exists. In an age of increas- 
ing reliance on conductivity, malleability, corrosion and 
other coefficients, for example, it may be true that copper 
and magnesium may set a partial limit on aluminum 
prices for areas of common usage, but a limited measure 


17 United States vy. Paramount Pictures, Inc., supra note 2. 

18 United States v. Yellow Cab Co., supra note 15. 

19 Mandeville Island Farms v. American Crystal Sugar Co., 334 U. S. 219, 
68 Sup. Ct. 996, 92 L. ed. 1328 (1948). 


20 United States v. Corn Products Refining Co., 234 Fed. 964, 975 (S. D. N. Y. 
1916), appeal dismissed, 249 U. S. 621, 39 Sup. Ct. 291, 63 L. ed. 805 (1919). 
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of relief against extortionate aluminum prices does not 
waive the need for the entry of effective competition in 
the aluminum field.” 

Next, I would like to explore with you some of the 
premises that underly the simple assertions that the big 
firm has lower costs because of its operating efficiencies, 
and that these lower costs result in benefit to the con- 
sumer. This approach has had particular currency in 
the chain store field. 

First, let us assume, but only arguendo, that the big 
firm has lower costs of operation. As far as buyers and 
consumers are concerned, this, standing by itself, is a com- 
pletely academic proposition. The consumer is inter- 
ested in the price of commodities, not in their cost. Cost 
may supply a floor below which prices will not long re- 
main, because enterprises cannot continue to function 
when their revenues do not meet costs. However, the 
selling prices charged by a firm in a position uncompli- 
cated by competition are limited only by the fear of 
pricing its commodities out of the market. For example, 
the three manufacturers of standard cigarette brands 
found that they lost business to the low-cost cigarettes only 
when their price differentials became too optimistic. 

There is thus no assurance that a big firm in a dom- 
inant market position will pass cost savings on to the 
consumer, for it is in a position to pocket the cost savings 
itself and still suffer no loss of business. In fact, there 
is nothing like the spur given by commodity prices which 
have already been lowered by competition to bring about 
a general reduction of costs in an industry.” 

Second, it is certainly not clear that the big firm has 
lower costs of operation. Are large concerns more ef- 





21 Thus, for example, although in the Alcoa case, supra note 5, Alcoa did not 
have the same control of scrap aluminum as it had over primary ingot, and scrap 
aluminum was recovered and used for the further fabrication of aluminum 
products, the court nevertheless considered itself entitled to look at the percent- 
age of the primary aluminum market controlled by Alcoa. 


22 Hamilton and Associates, PricEs AND Price Poticies (1938). 
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ficient than small ones? No one can answer this question 
scientifically,” but here are some disturbing reflections. 

Any comparative estimate of efficiency presupposes 
that there are at least two items that can be compared, 
and that identical standards can be applied to these two 
comparable items. This is not possible where monopoly 
exists. Take three different areas of antitrust abuse, to 
wit, monopoly situations of a horizontal type involving 
a homogeneous product; monopolies of a horizontal na- 
ture involving the control of different lines of production, 
1.e., $0-called “circuitous integration”; and abuses of ver- 
tical integration. 

Where a single concern monopolizes the production 
of a more or less homogeneous product, as in the classic 
Standard Oil case,* the situation is clear. There is no 
way of knowing whether that firm’s performance is ef- 
ficient or not; monopoly has eliminated the basis of com- 
parison. 

Where we deal with abuses of vertical integration, such 
as in the Paramount case,” or monopolies based on the 
control of different lines of production, as in the Interna- 
tional Harvester * and current General Electric™ cases, 
the answer is just as clear but the analysis is different. 
Monopoly here is like a seemingly tranquil sea that ef- 
fectively conceals beneath its surface underwater hazards 
of inefficiency and social dislocation. How can one com- 
pare a one-product or one-phase producer with a hori- 
zontally or vertically integrated firm covering a host of 
diverse products, or all the different levels in an in- 
dustry? ** How, for example, can one allocate to any one 


23 Federal Trade Commission, TNEC Monograph No. 13, Relative Efficiency 
of Large, Medium Sized, and Small Business (1941) ; Adelman, Integration and 
Antitrust Policy (1949) 63 Harv. L. Rev. 27, 30. 

24 Standard Oil Co. of New Jersey v. United States, supra note 6. 

25 United States v. Paramount Pictures, Inc., supra note 2. 

26U. S. v. International Harvester Co., 214 Fed. 987 (Minn. 1914), appeal 
dismissed, 248 U. S. 587, 39 Sup. Ct. 5, 63 L. ed. 434 (1918) ; supplemental bill, 
274 U. S. 693, 47 Sup. Ct. 748, 71 L. ed 1302 (1927). 

27 United States v. General Electric Co., 82 F. Supp. 753 (N. J. 1949). | 

28 F.g., the price squeeze condemned by the Court in United States v. Alumi- 
num Co. of America, supra note 5 at pp. 436-438, where Alcoa set a high sales 
price for aluminum ingot but a low one for aluminum sheet, to the disadvantage 
of non-integrated competitors for whom it was the sole source of ingot. 
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item either joint manufacturing costs or such general 
overhead costs as research, office overhead, and adver- 
tising and other distribution expenses, and arrive at the 
“true” cost of the single product or operation as per- 
formed within the integrated outfit? * How do we know 
that the unsuccessful operations and products of a mo- 
nopoly enterprise are not subsidized by the more success- 
ful ones? How much of the profits of a monopoly are 
pure inter-company profits, involving a mere bookkeeping 
transfer from one corporate unit to another, in a non- 
competitive market where there is complete absence of 
arm-length bargaining and the accountant can write his 
own ticket? * And what is the price that the general 
community pays for the efficiency or inefficiency of the 
monopoly enterprises, in the form of shabbily treated 
small suppliers and excluded and intimidated competi- 
tors? And is it not true that even “the consumer’s interest 
in the long run is quite different from an immediate fall 
in prices?” ™ 

Other thoughts that must occur to the antitrust lawyer 
are these: How much of a large concern’s price and profit 
picture is attributable to its production of improved pro- 
ducts at lower prices, and how much for example to the 
abuse, not merely the efficient utilization, of mass buy- 
ing power, as in the 4 & P case?” Or to its control of a 
subservient market, as alleged in the Western Electric 
complaint? * How much of its commercial success is a 
matter of return from investments, which are not related 
to the firm’s manufacturing activities? ** How much of 


2% The classic on this subject is still Clark, SrupiEs 1Nv THE ECONOMICS OF 
OverHEAD Cost (1923). 

30 See ¢.g., Smith v. Illinois Bell Telephone Company, 282 U. S. 133, 153, 
51 Sup. Ct. 65, 75 L. ed. 255 (1930), wherein the Western Electric Co. was 
referred to as “virtually the manufacturing department” for the Bell System. 

31 United States v. Corn Products Refining Co., supra note 20, at p. 1012. 

32U. S. v. N. Y. Great Atlantic & Pacific Tea Co., supra note 3. 

wd United States v. Western Electric Co., (N. J.) complaint filed January 14, 
1949, 

34 United States v. General Motors Corporation, 121 F. 2d 376 (C. C. A. 
7th, 1941), cert. den. 314 U. S. 618, 62 Sup. Ct. 105, 86 L. ed. 497 (1941); 
see also United States v. E. I. DuPont de Nemours and Co., (N. D. IIl.), 
complaint filed June 30, 1949. 
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its market control is due to extravagant promotional ac- 
tivity that goes well beyond the necessities of consumer 
education and which is impossible for the small firm? 
Thus, what lesser outfit can make the outlays for distribu- 
tion and advertising that are made by the tobacco Big 
Three? * 

Another economic imponderable has been recognized 
by a few economists but not sufficiently studied by them in 
detail. This is the fact that there are different optimum 
sizes for a business firm, depending upon which phase of 
business activities one is interested in.** For example, 
if distribution alone were to be considered, a much larger 
scale of efficient operation is possible than is possible in 
the case of production. Likewise unitary financial con- 
trol can be efficiently exercised over a much wider in- 
dustrial area than can managerial control. Scientific re- 
search is another factor which may lose efficiency if 
spread too thin. Furthermore, the larger the business 
unit, the more aggravated becomes the problem of effi- 
cient managerial control commensurate with the produc- 
tion program of the unit. 

As well as I can see it, financial power has been in large 
measure the Pied Piper calling the tune of increased 
industrial concentration.” Noteworthy is the extent to 
which the mere weight of financial power can bring un- 
der a common roof enterprises which are not organically 
related to each other. Moreover, United States Steel, 
Eastman Kodak and other consolidations fostered by J. 
P. Morgan and his contemporaries were wasteful when 
they undertook heavy capital expenditures solely to elim- 
inate competition, and incorporated into capital structure 
heavy carrying charges for this unproductive measure.” 


35 American Tobacco Co. v. United States, supra note 4 at p. 797. 

86 Robinson, THE Structure oF Competitive INpustry (1932). 

37 Hearings before the TNEC, Parts 22, 23, 24 on Investment Banking, 76th 
Cong., 3rd Sess. (1940); see also United States v. Henry S. Morgan, (S. D. 
N. Y.), complaint filed October 30, 1947 (complaint against investment bankers 
for violation of the antitrust laws). 

88 United States v. Eastman Kodak Co.. 226 Fed. 62, 75. 76 (W. D. N. Y. 
1915), final decree entered 230 Fed. 522 (W. D. N. Y. 1916), appeal dismissed 
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Consider also the currently accelerated trend towards 
internal financing by large companies.” Not only has 
this resulted in drying up the capital markets of this 
country, but the monopolistic outfit steps into new lines 
of production merely because it has exhausted the possi- 
bilities of its monopoly position and of the lines of pro- 
duction in which it is already engaged. 

It is also well to bear in mind that there are other prob- 
lems involved than those of pure law and pure economics. 
The Sherman Act is a theorem in constitutional law and 
sociology, as well as in trade regulation and economics. 
It is no accident that freedom from monopoly was one of 
the original items that Thomas Jefferson agitated for in 
the Bill of Rights *° and that Robert Fulton’s and Robert 
Livington’s steamship monopoly“ and Anthony Biddle’s 
banking monopoly“ were the occasion for two of our 
most significant constitutional controversies. 

Nor should we forget the sagacious tribute which that 
greatest of American judges, Learned Hand, has paid to 
a system of small producers, even where such a system 
may result in incidental economic inefficiency: 

Many people believe that possession of unchallenged economic 
power deadens initiative, discourages thrift and depresses energy ; 
that immunity from competition is a narcotic, and rivalry is a 
stimulant, to industrial progress; that the spark of constant 


stress is necessary to counteract an inevitable disposition to let 
well enough alone.** 


on motion of appellants, Eastman Kodak Co. v. United States, 255 U. S. 578, 
41 Sup. Ct. 321, 65 L. ed. 795 (1921) ; Report of the Commissioner of Corpora- 
tions on The Steel Industry, Part I, (1911) (U. S. Steel’s capitalization of 
$1,400,000,000 twice the market value of its tangible properties; $62,500,000 
profit to syndicate managers). 

389 Burns, THE DeclINE oF ComPETITION (1936) p. 10; ° Friends, Business 
Financing in the Postwar Period, SurvEY oF CuRRENT BustNness (Dept. of Com- 
merce) March 1948, p. 10 et seq.; Financial Developments in 1949, Survey oF 
CurreNT Business (Dept. of Commerce) February 1950, p. 26 et seq. 

40 THomasS JEFFERSON, Memorial Edition, Volume 7, pp. 96-97. 

41 Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23 (U. S. 1824). 

42 McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U.S. 1819). 


43 United States v. Aluminum Company of America, supra note 5 at p. 427. 
“To be protected against competition is to be protected in mental dullness.” 
John Stuart Mill as cited in TNEC Monograph No. 13, op. cit. supra, note 23. 





144 THE GEORGE WASHINGTON LAW REVIEW 


On the demonstrable premise that the greatest single 
factor in the economic potential of a country is the re- 
sourcefulness and enterprise of its people, Judge Hand’s 
system of small producers is, once again, to be preferred 
to a system of monopolistic combines. The promotion of 
managerial incentive is still, I think, in line with the 
Latin maxim: “Better first man in a little Iberian village, 
than second in Rome.” The well-springs of economic 
democracy and advance are better maintained in an eco- 
nomic society where Thorsten Veblen’s political senti- 
ments of local autonomy and insubordination prevail— 
those sentiments which distinguished the Anglo-Ameri- 
can democratic system from the German and Japanese 
feudalistic one.“* Feudalism and authoritarianism in the 
body politic and in the body economic are closely allied, 
for those two bodies have become increasingly one. 

Our country is committed to the basic economic policy 
that the prices, terms, and conditions of sale of commodi- 
ties be governed by the interplay of relatively equally- 
circumstanced sellers and buyers. The alternative to that 
policy is government control of the market, for private 
parties cannot be permitted to take over functions like 
price-fixing and entry into a business. To have our 
constitutionally-guaranteed liberty of contract, we must 
have freedom of trade. As the Supreme Court indicated 
in the Addyston case, back in 1899, without the Sherman 
Act, liberty of contract is illusory, for it would amount to 
delegating Congressional power into private hands, and 
give the monopolists the power to regulate interstate com- 
merce.“ Furthermore, if divestiture is the remedy that 
is needed to keep a competitive market functioning, then 


44 Thorstein Veblen, Impertat, GERMANY AND THE INDUSTRIAT, REVOLUTION 
(1942). 

45 Georgia v. Pennsylvania R. R., 324 U. S. 439, 65 Sup. Ct. 716, 87 L,. ed. 
1051 (1945); Fashion Originators’ Guild of America, Inc. v. Federal Trade 
Commission, 321 U. S. 457, 61 Sup. Ct. 703, 85 L. ed. 949 (1941). 

46 Standard Oil Company of New Jersey v. United States, supra note 6, at 
p. tie Addyston Pipe and Steel Co. v. United States, supra note 15, at pp. 
229-231. 
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it is a safeguard against increased governmental regula- 
tion and bureaucracy as well as against the suppression 
of the economic liberties of the individual.“ 

Increasingly, we are seeing the downfall of the free 
contract system and its replacement by a regime based on 
status. Monopoly and the concentration of economic 
power foster this development, for a merger reduces what 
had been free and flexible contractual relationships to a 
set of fixed corporate routines. A firm that has achieved 
monopoly power reduces both its suppliers and its cus- 
tomers to the status of suppliants, dependent on it, instead 
of free bargaining agents able to maneuver on an unre- 
stricted market. One of the cardinal points in avoiding 
the trend toward the caste system that is overtaking so 
many of the institutional aspects of American life is to 
see to it that our economic system retains a sufficient num- 
ber of competing units, on either side of a vendor-vendee 
relationship, to enable bona fide contractual bargains to 
take place. 

Related to what I have just said is a legal development 
that has been noted for a long time by the law professors, 
i. e., the anomalous treatment which the courts have given 
loose-knit and close-knit combinations, respectively. The 
Sherman Act itself recognizes no distinction between the 
two. Justice Douglas’ outburst in the Standard Oil of 
California case is but the latest expression of dissatisfac- 
tion on this score.“* The close-knit combination is, of 
course, even more effective than the loose-knit combina- 
tion in removing transactions and individuals from the 
operation of the free competitive market. Yet the ju- 
dicial application of the Sherman Act has been stricter 
with respect to loose-knit combinations than with respect 
to close-knit ones.“ This has taken place despite Justice 


47 Point Four, Cooperative Program for Aid in the Development of Eco- 
nomically Under-Developed Areas (State Dept. publication July 1949) p. 54. 

48 Standard Oil Company of California v. United States, 337 U. S. 293, 315- 
321, 69 Sup. Ct. 1051, 93 L. ed. 1371 (1949). ; 

49 Handler, TNEC Monograph No. 38, A Study of the Construction and En- 
forcement of the Federal Antitrust Laws (1941). 
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White’s reminder that Sections 1 and 2 of the Sherman 
Act are an organic unity, for restraint of trade is in fact 
incipient monopoly, and monopoly an irrevocably con- 
summated restraint of trade. The criticism I would 
make of the law, however, is not on the score of its harsh- 
ness with respect to loose-knits but on the score of its basic 
lack of realism. The way, in my mind, to bring the two 
areas of this phase of antitrust law into more realistic 
and more equitable alignment is to apply resolutely the 
remedies, such as divestiture, which may be needed to 
handle close-knit combinations that have violated the law. 

In conclusion, let me express gratification at the fact 
that the Supreme Court is developing an objective and 
economic approach to the issue of monopoly and dives- 
titure, to replace the primarily subjective and psycho- 
logical approach of the United States Steel and Inter- 
national Harvester cases of the early ’20s. The issues 
involved in applying divestiture transcend the personal 
merits and demerits of the defendants involved, and good 
or bad motives are largely peripheral to their ultimate 
resolution. The courts’ analytical scalpel should be di- 
rected to the effects on the American industrial scene of 
illegal concentration of economic power, and what is 
needed to undo these effects. The realistic diagnosis 
of the symptoms of illegal power contained in the 4mer- 
ican Tobacco and Alcoa cases needs to be followed by 
an equally realistic excision of the germs of that power. 
A beginning has been laid in the Movie cases. We may 
be sure that the increasing concentration of American 
industry is spreading so rapidly that no half-measure 
can stop it. Where injunctive relief is likely to be only 
a half-measure, the need for divestiture or its cognate 
remedies is clear. 


50 See Standard Oil Company of New Jersey v. United States, supra note 6. 





LIMITATIONS UPON DIVESTITURE 
JERROLD G. VAN CISE* 


The earliest reported case of divestiture, as a remedy 
for dealing with an unlawful combination, is reported 
in Genesis, Chapter 3. A combination and conspiracy 
on the part of Adam, Eve and a serpent resulted in their 
acquiring certain unlawful fruit, in the form of a valu- 
able apple of knowledge. This combination further in- 
dicated a grave propensity for continuous wrongdoing, 
as it threatened, in addition, to appropriate the very tree 
of life. This combination accordingly was dissolved, 
severe commands were laid upon the guilty parties, and 
—with the assistance of a policing cherubim wielding a 
flaming sword—they were divested of their Garden of 
Eden and its trees of knowledge and life. 

This original divestiture, with its attendant sorrowful 
consequences to all mankind, has been followed through 
the ages by analogous disciplinary measures. In medi- 
eval times, for example, conspiracies were dealt with by 
the dissolution of the combination, divestiture of the 
conspirators’ property, and divorcement of sundry por- 
tions of their bodies. Again, at the present time, the 
Department of Justice is currently seeking through our 
federal antitrust laws not only to continue but at times 
improve upon the biblical original. It is continuously 
searching the land for guilty parties hiding their sins 
behind corporate fig leaves, and—when found—breaking 
up their combinations, issuing injunctive commands, and 
divesting them of their posessions. It even has a very 
cherubic person in the form of Mr. Timberg, with the 
flaming sword of his Judgment Enforcement Section, to 
police its judgments. 

This historical review requires us, in candor, to con- 
cede that the remedy of divestiture has a recognized posi- 


* Member of the Bar of the State of New York. 
[ 147 } 
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tion in the arsenal of legal corrective measures. It force- 
fully teaches us, however, the grave consequences of any 
such action and suggests great caution in its exercise. 
But for the first divestiture—to illustrate—it would be 
unnecessary to suffer through legal papers such as this in 
order to obtain a living. Whether a divestiture is com- 
plete—t.e., dissolution—or partial—e.g., divorcement— 
by reason of its drastic consequences it should be most 
sparingly utilized. 

Divestiture in the field of antitrust law, to which this 
paper will now specifically turn, well demonstrates these 
truths. Here divestiture is an accredited remedy. Here 
also, however, its lethal characteristics necessitate ex- 
treme conservatism in its use. Four prerequisites, in 
particular, should be recognized as conditions precedent 
to its application to any challenged situation. 


Clear Violation 
In the first place, divestiture should only be ordered 


where there is a clear showing of a violation of the anti- 
trust laws. 

This first condition would seem to be so elementary 
that it should scarcely seem necessary even to mention it. 
There are abroad today, however, proponents of so-called 
“soft” competition who would disregard any such condi- 
tion precedent. These competition-fearing souls have 
enacted the Robinson-Patman Act’ to protect the middle- 
man from the competition of the direct seller, and the 
fair trade laws* to eliminate price competition between 
retailers. They have promoted and are continuing to 
promote special legislation to take care of competition 
in particular industries and with respect to particular 
classes.» ‘They now wish, through the courts, to protect 
the unsuccessful small from the successful large company 


149 Srat. 1526 (1939), 15 U. S. C., §§ 13, 13(a), 13(b), 21(a) (1946). 
250 Strat. 693 (1937), 15 U. S.C. §1 (1946). 
8 See e.g., Stat. 472 (1948), 49 U. S. C. Supp. ITI, § 5b (1950). 
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—to reduce through divestiture the size of the latter to 
the level of the former. They have but to spot a big com- 
pany and—without more—they clamor “off with its 
head.” Their position with respect to any large success- 
ful company seems to be that of Alice’s decapitating 
King: “Sentence first, verdict after.” 

These antitrust levelers, for example, argue that the 
courts should ignore the possible growth of the Alum- 
inum Company‘ through efficiency, and any subsequent 
wartime dissipation of its monopoly position. It is suf- 
ficient to them that it is big and may afford rugged com- 
petition to its competitors; therefore regardless of how 
it obtained its size or whether or not it drives out of busi- 
ness its competitors, it should be broken up. 

The proponents of “soft,” as distinguished from “hard,” 
competition—in seeking to break up large successful 
companies regardless of whether or not they are violat- 
ing the law—are not of course actually interested in com- 
petition. It is an earthly reality usually overlooked by 
star-gazing scholars, but known to the antitrust practi- 
tioner, that violations of the antitrust laws today are, by 
and large, in inverse proportions to the size of the busi- 
ness units involved. ‘Those who wish size to be de- 
termined by government fiat rather than by competition 
in the market place in reality wish—like the European 
cartel—to preserve small units in industry, however in- 
efficient. 

Our Department of Justice, fortunately, does not en- 
dorse this drive for automatic divestiture of bigness. As 
Assistant Attorney General Bergson recently stated: 

In this country we do not oppose big business just because 
they are big. We all hope, in fact, to get big ourselves. We do 
not resent and discourage efficiency and the low prices that it 
produces. On the contrary, we applaud efficiency and we ex- 


pect constantly better goods at lower prices through the vigor- 
ous competitive efforts of businessmen.°® 


4 United States v. Aluminum Co. of America, 148 F. (2d) 416 (C. C. A. 2d, 
1945). 
5 Address in Chicago, Oct. 18, 1949. 


3 
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Proximate Cause 


In the second place, divestiture should only be ordered 
with respect to property directly involved in a violation 
of the antitrust laws. 

There should be a clear and proximate causal relation- 
ship between any antitrust crime and such drastic remedy. 

A defendant who unlawfully acquires and continues 
wrongfully to hold property may in a proper case be 
forced to disgorge his unlawful acquisition, as in the va- 
rious railroad cases.° Another who unlawfully uses 
property directly—as distinguished from collaterally— 
to destroy competition, and who will continue such de- 
structive misuse as long as he has such property, may, if 
the other condition subsequently outlined are present, be 
required to sell the property. See the recent movie cases.’ 
Finally, one who in and of itself is an unlawful combina- 
tion or monopoly may upon a proper showing be broken 
up.® 

A business organization whose property is merely col- 


laterally involved in an antitrust violation, as in the Na- 
tional Lead * case, however, does not thereby forfeit that 
property. The Supreme Court therein held that foreign 
stock acquisitions which were an inseparable part of the 


6 United States v. Southern Pacific Co., 259 U. S. 214, 42 Sup. Ct. 496, 
66 L. ed. 907 (1922); United States v. Reading Co., 253 U. S. 26, 40 Sup. Ct. 
425, 64 L. ed. 760 (1920); United States v. Union Pacific Railroad, 226 U. S. 
470, 33 Sup. Ct. 162, 57 L. ed. 306 (1913); Northern Securities Co. v. United 
States, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. ed. 679 (1904). 

7 United States v. Paramount Pictures, Inc., 334 U. S. 131, 68 Sup. Ct. 915, 
92 L. ed. 1259 (1948); Schine Chain Theatres vy. United States, 334 U. S. 110, 
68 Sup. Ct. 947, 92 L. ed. 1245 (1948); United States v. Crescent Amusement 
Co., 323 U. S. 173, 65 Sup. Ct. 254, 89 L. ed. 160 (1944); United States v. 
Paramount Pictures, Inc., 85 F. Supp. 881 (S. D. N. Y. 1949). 

8 United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 
55 L. ed. 663 (1911); Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. 
Ct. 502, 55 L. ed. 619 (1911); United States v. Corn Products Refining Co., 
234 Fed. 964 (S. D. N. Y. 1916), appeal dism’d 249 U. S. 621, 39 Sup. Ct. 291, 
63 L. ed. 805 (1919); United States v. Eastman Kodak Co., 230 Fed 522 
(W. D. N. Y. 1916), 226 Fed. 62 (W. D. N. Y. 1915), appeal dism’d 255 U. S. 
578, 41 Sup. Ct. 321, 65 L. ed. 795 (1921); United States v. International 
Harvester Co., 214 Fed. 987 (Minn. 1914); United States v. E. I. DuPont de 
Nemours & Co., 188 Fed. 127 (C. C. Del. 1911); United States v. The Pull- 
man Co., 53 F. Supp. 908 (E. D. Pa. 1944), 50 F. Supp. 123 (E. D. Pa. 1943). 

® United States v. National Lead Co., 332 U. S. 319, 67 Sup. Ct. 1634, 91 
L. ed. 2077 (1947). 
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continuing antitrust violations of that case might be or- 
dered divested, but that industrial plants merely inci- 
dental thereto should not be thus treated. 

This requirement of particularized causal justifica- 
tion for any property dismemberment is necessarily dis- 
pleasing to those who take the view that business is able 
accurately to predict what lawful actions of today will be 
declared to be unlawful tomorrow—and that when to- 
day’s lawful business is found subsequently to have 
guessed wrong in any respect it should promptly be drawn 
and quartered. Their objective like that of the wolf in 
Aesop’s Fables is to find some wrong—any antitrust 
wrong—and utilize it as a basis for tearing the victim 
limb from limb. 

The Great Mikado nevertheless has well sung, “Let 
the punishment fit the crime.” A company should not 
forfeit its business every time a salesman writes an inju- 
dicious letter, any more than you or I should be disbarred 
every time our wives conveniently ignore the traffic laws. 
Nor should a company which enters into foreign agree- 
ments upon advice of counsel and files those agreements 
with the Department of Justice and Federal Trade Com- 
mission, thereafter in subsequent decades with changes in 
judicial thinking lose not only the agreements but all of 
its world-wide investments. 

The Department of Justice and the Courts, fortunately, 
while treating antitrust violation with increased severity 
—have not been willing to revert to the days where a man 
was hung for stealing a loaf of bread. Property is not 
to be forfeited merely because it is: 


‘ 


‘... incidental or related to the [unlawful] agreements. . . .” 7° 
Absolute Necessity 


In the third place, divestiture should only be ordered 
to the extent that it 1s absolutely necessary. 
The antitrust laws specify their penalties, which are 





3 1d.; a p. Zl. 
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exclusive,’ and divestiture is not one of these. The 
courts accordingly may not divest a defendant of prop- 
erty as punishment—even if the property be directly in- 
volved in wrongdoing or the very fruits thereof—but 
may only take such action in the exercise of their non- 
penal equity powers where it is essential to prevent or 
restrain such wrongdoing in the future. 

Thus a defendant may have unlawfully acquired prop- 
erty as in the United States Steel” and American Can*™ 
cases; it will nevertheless be spared dissolution if new 
competition has sprung up to neutralize the effects of 
such acquisition and make any drastic divorcement un- 
necessary. Again, injunctive relief may be so effective, 
as in the Keystone** and Great Lakes Towing* cases, 
as to avoid the necessity for divestitures. 

As succinctly stated in the 4/uminum opinion: 

“Dissolution is not a penalty but a remedy; if the industry 
will not need it for its protection, it will be a disservice to break 
up an aggregation which has for so long demonstrated its ef- 
ficiency.” 3¢ 

This third requirement of necessity may at times leave 
guilty parties in limited enjoyment of the fruit of their 
violations. But practical realities must control. Corpo- 
rate structures are finely articulated mechanisms, evolved 
out of years of business experience. Lawyers—whether 
in shirt-sleeves or in black robes—must carefully weigh 
their qualifications before employing the meat axe to 
carve up those mechanisms. It takes years to build a 
creative business, but only the stroke of a sputtering pen 

11 United States v. Cooper Corp., 312 U. S. 600, 61 Sup. Ct. 742, 85 L. ed. 
1071 (1941). 

12 United States v. United States Steel Corp., 251 U. S. 417, 40 Sup. Ct. 
293, 64 L. ed. 343 (1920). 

13 United States v. American Can Co., 234 Fed. 1019 (Md. 1916), 230 Fed. 
859 (Md. 1916), appeal dism’d 256 U. S. 706, 41 Sup. Ct. 624, 65 L. ed. 1181 

1921). 
‘ 14 United States v. Keystone Watch Case Co., 218 Fed. 502 (E. D. Pa. 1915), 
appeal dism’d 257 U. S. 664, 42 Sup. Ct. 45, 66 L. ed. 424 (1921). ; 

15 United States v. Great Lakes Towing Co., 208 Fed. 733 (N. D. Ohio 
1913), 217 Fed. 656 (N. D. Ohio 1914), appeal dism’d 245 U. S. 675, 38 Sup. 


Ct. 8, 62 L. ed. 542 (1917). 
16 Supra note 4, at p. 446. 





DIVESTITURE AS A REMEDY 153 


to destroy it. There are usually very effective ways other 
than dismemberment to sour the fruits of ill-gotten gains 
in the mouths of wilful antitrust wrongdoers. 

The unsuccessful antitrust defendant today, moreover, 
is condemned usually by a divided court enunciating new 
legal principles. The law under which he is condemned, 
furthermore, is as changeable as New England weather. 
When the priests of the temples of justice differ among 
themselves with respect to a Congressional oracle clear to 
none, they should exercise restraint in calling for the 
sacrificial dismemberment of the untutored businessman. 


Public Interest 


Finally, divestiture should only be ordered where it 
unmistakably serves the over-all public interest. 

The antitrust laws were enacted to serve, and not dis- 
serve, the interests of the general public. 

The defendant who possesses property directly in- 
volved in antitrust violation—which would be divested 
were normal standards of antitrust necessity to be ap- 
plied—may yet be permitted to retain that property if 
the public interest so dictates. 

There occur from time to time business organizations 
which in part have arisen by reason of unlawful com- 
binations as in the Terminal * and Fish Exchange ™ cases, 
or through challenged patent agreements as in the Hart- 
ford-Empire*® case, or accompanied by exclusive ar- 
rangements as in the Associated Press* case, yet which 
so well serve the over-all competitive interests of industry 
and general public that their continued existence is im- 
perative. In those cases the courts interpret the antitrust 
laws in the light of the rule of reason to permit those 


17 United States v. Terminal Railroad Ass’n., 224 U. S. 383, 32 Sup. Ct. 507, 
56 L. ed. 810 (1912). 

18 United States v. New England Fish Exchange, 258 Fed. 732 (Mass. 1919). 

19 Hartford-Empire Co. v. United States, 324 U. S. 570, 65 Sup. Ct. 815, 
89 L. ed. 1198 (1945). 

20 Associated Press v. United States, 326 U. S. 1, 65 Sup. Ct. 1416, 89 L,. ed. 
2013 (1945). 
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organizations—so long as they thus conduct themselves 
as public servants—to retain their property and stay in 
business. 

Dissolution under those situations, as pointed out in 
the Hartford-Empire case, would: 


“ec 


. create a worse situation. .. .” 7% 


This last hurdle to divestiture, namely the public in- 
terest, is claimed by some to be totally irrelevant. The 
antitrust laws do not say that any rule of reason or the 
public interest should be considered, and so—they argue 
—any consideration thereof represents improper judge- 
made law. 

The short answer to this is that the antitrust laws say 
little on anything. Their pious ambiguities represent 
nothing more than Congressional expressions of faith in 
the judiciary. If we must look to the statutes for rules 
on divestiture, we would have to conclude that not only 
the public interest but authority to order any divestiture 
whatever is lacking therein. 

No, the antitrust laws contemplate judge-made law— 
and when that law is made why not have it evolved from 
the point of view of the over-all competitive interests of 
the public? 


Conclusions 


There is no intention, it should be stated in conclusion, 
to suggest that business should be permitted with impunity 
to violate the antitrust laws. When a business organiza- 
tion has been found currently flouting the law, the De- 
partment of Justice and courts should make sure that 
these violations cease. And if all else fails, divestiture 
should be resorted to. But as said before, there are ample 
remedies other than divestiture for ensuring conformance 
to the law in most cases, such as the ingenious injunctive 
provisions now found in current decrees,” the very potent 
"Supra note 19, atp. 57 


22 See e. g., United States v. Libbey-Owens-Ford Glass Co., C. C. H., 1948- 
49 Trade Cases {62,323 (N. D. Ohio 1948). 
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impact of treble damage actions, and the present renewed 
drive of the Department of Justice for fines and prison 
terms. 

We are enjoying, of course, an open season today on 
business. Nostalgic lilliputians long for the good old 
days of the small carriage maker instead of General Mo- 
tors, the housewife’s knitted stockings in preference to 
DuPont’s nylons and the fish pond’s buried ice in lieu of 
GE’s refrigerators. Large companies accordingly are 
considered to be fair game, to be shot by divestiture pro- 
ponents on sight. Eventually, however, when we have 
tired at playing big game hunter, we will have to face 
the facts. Bigness throughout the world is here to stay— 
whether we like it or not—both in government and in 
business. Is it not time we put away childish things and, 
instead of chattering like the Bandar-log about all we 
plan to do to break up big government and big business, 
devote our efforts instead to ensure that their bigness 
serves the public? 

Divestiture, in short, is a remedy that should be used 
only in special, extreme cases. It should not be perverted 
into a futile Don Quixote crusade to destroy all large 
industrial units. And even in those special cases where 
divestiture might theoretically be proper, one should 
always keep in mind that a business organization is a 
power for good as well as for evil. If adequate thought 
is given to ensuring that its power is exercised for the 
good of the community, there is seldom reason or necessity 
for decapitating it. The executioner’s axe, in the last 
analysis, is merely the negative expression of the unim- 
aginative defeatist. 





RECOGNITION OF FOREIGN HEIRSHIP AND 
SUCCESSION RIGHTS TO PERSONAL 
PROPERTY IN AMERICA t 
FRANK G. OPTON * 

THE PRACTICAL SITUATION 


Mr. Mortuus, a citizen of Holland, dies in Amsterdam. 
Under his will, all of his property is bequeathed to his 
widow. This includes a bank account in New York 
which contains a cash deposit of $20,000. The widow 
in Holland writes to the bank in New York and asks for 
payment. The bank refuses and requests that the widow 
arrange for the appointment of an administrator of 
Mortuus’ estate in New York. The bank is prepared to 
make payment to such local administrator. 

This is a very customary procedure. It rarely occurs 
to any lawyer to challenge it. Under this practice, no 
recognition is accorded to the fact that under Nether- 
lands law, as in many other so-called civil law jurisdic- 
tions, title to the claim against the bank passed immedi- 
ately to the widow when Mortuus died. 

The situation is not different if the will of Mortuus 
provided for an executor in Amsterdam. The Nether- 
lands executor will also be told that he cannot collect the 
money in New York, unless he arranges for the appoint- 
ment of an intermediary local administrator. 

The procedure is costly for the foreign heir. How- 
ever, he is generally told that he has no choice in the 
matter. Banks are particularly insistent upon the ap- 
pointment of a local administrator. The opposition to 
the recognition of the foreign heir multiplies if the prop- 
erty in America includes corporate shares which are 
registered in the name of the deceased foreigner. Each 
American corporation, through its transfer agent, will 


+ This article is a revision of a paper read at the meeting of The Interna- 
tional Bar Association in London, July, 1950. 
* Member of the Bar of the State of New York. 
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raise the question as to who is entitled to a transfer of the 
shares. 

Further complications arise if the foreigner has left 
no will and the foreign heir bases his claim on the laws 
of intestacy. 

It is the purpose of this paper to examine the question 
of recognition of foreign heirship and succession rights 
de novo; and to demonstrate that the prevailing prac- 
tice as just described is frequently based on habit rather 
than on law. 

TERMINOLOGY 


Before discussing the problem, a brief reference to 
terminology is indicated. There is probably no other 
field of international private law in which lawyers of dif- 
ferent nationalities have more trouble in understanding 
each other than the field of inheritance law. Words of 
similar sound have a totally different meaning in differ- 
ent jurisdictions, and this is the source of much confusion. 


In American law, the persons who have been named 
in the will as recipients of the estate are called legatees.* 
If there is no will and the estate is distributed under the 
law of intestacy, the recipients are called the distributees.’ 
In most foreign jurisdictions both classes of beneficiaries 


are referred to as “heirs.” Since the distinction is of no 


consequence here, the collective term “heirs”* will be 
used for all parties who succeed to the rights of a de- 
ceased either by will or by intestacy. 

When this paper speaks of “foreign heirs,” it refers to 
heirs which qualify as such under foreign law. In that 
broad sense, a foreign heir may, of course, be a resident 
or citizen of the United States. 

Most American assets require administration by an ex- 

1To be distinguished from the Roman Law type legatee of civil law juris- 
dictions who acquires merely a claim against the heir, without being an heir. 

2 Also often referred to as “heirs at law” or “legal heirs.” 

3 Historically the word “heir” in Anglo-American law refers only to the 
inheritor of real property and it is sometimes still used in that limited sense. 


Thus even in our domestic law, the terminology is not clear. See BLack’s 
Law Dictionary. 
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ecutor or administrator.* Both perform essentially the 
same functions. As will be shown, that function is fre- 
quently quite different from that of executors as they are 
known in the civil law countries, and the similarity of 
both is almost confined to the name. 

In this paper, reference to a “foreign executor” will 
mean an executor who has qualified in a jurisdiction 
other than the jurisdiction where the property in question 
is located. Since outside the orbit of Anglo-American 
law the distinction between executor and administrator 
is generally non-existent, the term “foreign executor” will 
be used here in a broad sense and includes foreign ad- 
ministrators in applicable cases. As a rule, such foreign 
executor will have qualified at the domicile of the de- 
ceased. In such a case, he is also called “domiciliary ex- 
ecutor.” 

The foreign or domiciliary executor must be dis- 
tinguished from the local administrator. That term re- 
fers to an administrator who qualifies as estate represent- 
ative in the particular local jurisdiction where the foreign 
deceased left property. The local administrator is either 
an original administrator or an ancillary administrator.’ 
This again is a legal distinction which has hardly any 
bearing on the problem at hand, and it will be sufficient 
to use the general term “local administrator.” 

One of the functions of a local administrator is to pay 
the decedent’s debts to “local creditors.” The words “lo- 


*This is not true in Louisiana. In other jurisdictions small estates are 
sometimes exempt from that requirement. Cf. N. Y. BANKiInG Law § 134(4); 
Cav. Pros. C. A. 1944, § 630 et seq. Other examples in 3 Schouler, Wiis 
§ 1402 n. 7 (6th ed., Blakemore, 1923). 


5 The term ancillary administrator is often misunderstood abroad because of 
its loose use in our law. Strictly speaking, it means auxiliary administrator, 
which implies that there is a chief or domiciliary executor or administrator 
elsewhere. However, New York law for instance, also provides for an ancil- 
lary administrator in certain cases where a foreign estate is “administered” 
by the heir himself without a domiciliary executor or administrator. The word 
ancillary is therefore best defined as nondomiciliary. Accord, Drart or UNnt- 
FORM ANCILLARY ADMINISTRATION oF Estates Act (1949) § 1, Commissioner’s 
Note. 
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cal creditor” denote one who is domiciled in the partic- 
ular jurisdiction where the local administrator is ap- 
pointed. 


THE LEGAL PROBLEMS 


An American debtor who refuses to recognize direct 
claims of foreign heirs or foreign executors and who in- 
sists on the appointment of a local administrator does not, 
as a rule, act capriciously. His attitude is dictated by the 
fear that direct payment to the foreign heir or foreign 
executor may not discharge him from his debt and that 
eventually, he may be required to pay the same debt twice 
or that he may otherwise incur some liability. This fear ° 
is mainly based on two considerations: 


First: The belief that a title acquired under foreign 
law cannot be recognized merely by virtue of the foreign 
law. This question will be examined first. In doing so, 
the position of the foreign heir will be considered sep- 
arately from that of the foreign executor. 


Second: The belief that the protection of local cred- 
itors requires the appointment of a local administrator, 
even if the foreign title should be recognized. 


THEORY OF DEVOLUTION 


In summarizing the rule applicable in most American 
jurisdictions to the devolution of title on the death of 


6 Bank lawyers and other legal advisers of American debtors prefer the 
word “caution” to the word “fear.” However, it is sometimes hard to argue 
the question of legal recognition of foreign rights on a purely logical basis, 
and resistance to recognition defies reason. That attitude is reflected in a de- 
cision of the Supreme Court of Vermont, Joy’s Executors v. Swanton Savings 
Bank & Trust Co., 111 Vt. 106, 10 A. (2d) 216 (1940). The Vermont statute 
allows payment of a decedent’s debt to his foreign executor, without intervention 
of a local Vermont administrator. The statute provides also that a debtor when 
making payment to such foreign executor is completely discharged and cannot 
be sued again. The defendant bank, nevertheless, refused payment to the for- 
eign executor. The court held that it was “difficult to perceive” what other 
protection the bank needed. Nevertheless, the court dismissed the action and 
thus compelled the appointment of a local administrator. As a court decision, 
this case is isolated and not typical, but the mental attitude behind it is by no 
means confined to Vermont. 
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the owner, the Restatement of the Law of Conflicts of 
Laws says in Section 300: 

At the death of the owner of chattels the title to the chattels 
passes to the executor or administrator appointed by the court of 
the state in which the chattels are habitually kept. 

The rule assumes that the court of the decedent’s domi- 
cile will appoint an administrator or executor. It ignores 
the situations and jurisdictions where no executor or ad- 
ministrator exists.’ It is not sufficiently known that most 
countries of continental Europe are governed by the Ro- 
man law principle of universal succession, under which 
the heir, whether testamentary or by intestacy, is the suc- 
cessor in title to the deceased. Title passes to the heir auto- 
matically upon death. An executor may be appointed 
to assist the heirs, but it is not mandatory and his 
functions are merely of an auxiliary nature. On the 
other hand, in modern Anglo-American law, full title 
to the personal estate of the deceased passes in most 
jurisdictions to the executor or administrator, who 
thus takes the place of the Roman law type heir,* and is 
known as the “personal representative of the deceased.” 
The executor or administrator is appointed by the court, 
either in accordance with the testamentary nomination 
of the deceased or in accordance with other applicable 
rules. The heirs receive from the executor or adminis- 
trator that part of the estate which is left after he has dis- 
charged the debts and other obligations of the deceased, 
paid death taxes, and completed the management of the 
estate. During the term of his management, the executor 


7 Thus 2 Beale, THe Conriicr or Laws (1935) 8 300.1 says categorically 
that passage of title to an executor or administrator is saps a necessary first 
step, because there is never an heir to movable én eed . . whose estate 
synchronizes with the death of his predecessor. . 

8 Cf. Holmes, Tot Common Law (1881) p. 343 et seq.; Story, CONFLICT oF 
Laws (8th ed., Bigelow, 1883) § 508; 7h etn Executors (1895) 9 Harv. 
L. Rev. 42. However, this is not the universal American doctrine. For instance, 
California and Texas are close to the Roman law concept. Title there passes 
direct to the heirs; the executor or administrator has merely a right to pos- 
session. See Car. Pros. C. A. 1944, § 300, Murphy v. Crouse, 135 Cal. 14, 66 
Pac. 971 (1901); VeErnon’s Tex. Civ. Stat. 1936, Art. 3314. Louisiana law 
is completely based on the Roman theory of direct succession. 
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or administrator has full and perfect title to the movable 
property of the deceased.” Under American domestic 
law, the heir has no right to collect assets of a deceased. 

Thus, upon death, American succession to personal 
property is ordinarily in two stages. First: administra- 
tion, during which the administrator or executor has title 
to the property. Second: distribution, by which title is 
transferred to the party appointed in the will or entitled 
under the law of intestacy. 

Since administration is had by court appointment and 
under court supervision, it is but natural that adminis- 
tration is governed by the law of the forum which makes 
the appointment.” But when it comes to distribution, 
the law of the decedent’s domicile applies, regardless of 
where the administration takes place.“ In other words, 
the person or persons entitled ultimately to receive the 
decedent’s property are determined by the law of his 
domicile. 

The theory behind this latter rule is not that we recog- 
nize the foreign law as necessarily binding. On the con- 
trary, the prevailing general theory is that the transmis- 
sion of property is governed by the law of the jurisdiction 
where the property is situated.” However, having as- 
serted its sovereign power over personal property within 
its boundaries, American law has quite reasonably 


® The situation differs with respect to real property, which is not considered 
in this paper. For exceptions to the rule in case of personal property, see note 
8 supra and note 4 supra. 

10 RESTATEMENT, CONFLICT OF Laws § 468 (1934). 

11 Despart v. Churchill, 53 N. Y. 192 (1873); Matter of Van Kleeck, 95 
Misc. 40, 158 N. Y. S. 539 (1916) aff'd 177 App. Div. 917 (N. Y. 1917); 
Goodrich, Conriict or Laws $165 (3rd ed., 1949); RestaTeMENT, CoNFLICT 
or Laws § 303, cre (1934). Sometimes this common law rule is en- 
acted into statute, e. g. Ky. Rev. Srat. 1948, an 260; Purpen’s Pa. Srar. 
Ann. 1941, Tit. 20, § 138 (Repealed 1947, P. L. 80, § 16). 

12 Riley v. New York Trust Co., 315 U. S. 343, 62 Sup. Ct. 608, 86 L. ed. 
885 (1942) ; City Bank Farmer’s Trust Co. v. Schnader, 293 U. S. 112, 55 
Sup. Ct. 29, 79 L. ed. 228 (1934); Frick v. Pennsylvania, 268 U. S. 473, 480, 
45 Sup. Ct. 603, 69 L. ed. 1058 (1925) ; Iowa v. Slimmer, 248 U. S. 115, 39 
Sup. Ct. 33, 63 L. ed. 158 (1918) ; Dammert v. Osborn, 140 N. Y. 30, 35 N. E. 
407 (1893); Goodrich, Conriict or Laws § 165; Story, Conriict or Laws 
§ 410. Some courts, however, have accorded the foreign law absolute recog- 
nition without asserting . right to question its applicability. Frothingham v. 
Shaw, 175 Mass. 59, 55 N. E. 623 (1899); Caruso v. Caruso, 106 N. J. Eq. 
130, 148 Atl. 882 (1930) + ‘Desebats v. Berquier, 1 Binn. 336, 347 (Pa. 1808). 
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adopted the rule that it will, as a matter of comity, apply 
the lex domiciliit with respect to the transfer thereof, un- 
less there is some positive law to the contrary.” In other 
words, each American jurisdiction has the reserved power 
to restrict the common law rule which requires recog- 
nition of the foreign law. Such restrictions are either 
statutory or they are based on public policy. An example 
of a statutory restriction is the California law which 
precludes foreigners from inheriting personal property, 
if the law of their domicile restricts the transfer of in- 
herited property from such foreign country to residents 
of California.* Examples of non-recognition of foreign 
law by reason of public policy are found in the cases in- 
volving foreign expropriation decrees.” 

Save for such special exceptions, the law of the dece- 
dent’s domicile governs the devolution of title to personal 
property. Courts have so ruled without even bothering to 
refer back to the theory behind it.” 


13 Story, Conriict or Laws §§ 383, 464, 480, 510. The rule is well sum- 
marized in Vogel v. New York Life Insurance Co., 55 F. (2d) 205 (C. C. A. 
Sth, 1932), cert den. 287 U. S. 604, 53 Sup. Ct. 9, 77 L. ed. 525 (1932): 

. . . while a state may undoubtedly assert power also over personal property 
actually within its borders, . . . it is a rule so general as to be esteemed a 
settled principle of international law that, unless it affirmatively does so, per- 
sonal property of a deceased, following the person, passes and is distributed 
a to the law of domicile at death, no matter where the property may 

. .’ Some states have enacted this principle into statute. Cf. Can. Civin 
Cop §946 (Deering 1949); Rev. Cone or Mont. 1947, Tit. 67, § 1101; 60 
Oxta. Stat. 1941, § 311. But Illinois and Mississippi enacted statutes to the 
contrary, as far as intestacy situations were concerned. See Miss. Cope 1942, 
§ 467; SmirH-Hurp’s Inn. Ann. Stat. 1936, Ch. 39, §1. The Illinois statute 
has since been repealed. Int. Rev. Strat. 1947, Ch. 3, §1. However, if a non- 
resident leaves property intestate in Mississippi, heirship will be determined by 
local law, not domiciliary law. 

14 Clark v. Allen, 331 U. S. 503, 67 Sup. Ct. 1431, 91 L. ed. 1633 (1947). 
California also forbids legacies to the Federal Government, which illustrates 
the principle that under American law testamentary disposition is not an ab- 
solute right but a statutory privilege. See United States v. Burnison, 339 
U. S. 87, 70 Sup. Ct. 503, 94 L. ed. 433 (1950); Estate of Rive, 98 A. C. A 
102 (Cal. 1950). 

15 Cf. Estate of Kahn, 179 Misc. 939, 38 N. Y. S. (2d) 839 (1942); Koning- 
lijke Lederfabrick v. Chase National Bank, 177 Misc. 186, 30 N. Y. S. (2d) 
518 (1941). That our courts always consider the question of public policy 
is illustrated in Lee v. Belknap, 163 Ky. 418, 173 S. W. 1129 (1915). 

16 Wilkins v. Ellett, 108 U. S. 256, 2 Sup. Ct. 641, 27 L. ed. 718 (1883) ; 
Lawrence v. Kitteridge, 21 Conn. 577 (1832) ; Holmes v. Adams, 110 Me. 
167, 85 Atl. 492 (1912); Ross v. Ross, 129 Mass. 243, 246 (1880); Maas v. 
German Savings Bank, 176 BE 377, 68 N. > o (1903); Dammert v. 
Osborn, supra note 12; Parsons v. Lyman, 20 N. Y. 103 (1859); Matter of 
Van Kleéck, supra note 11. 
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FOREIGN HEIRS 


Consequently, if the deceased died in a country where 
title to his movable property passed automatically to his 
heir, the title of such heir must be recognized without the 
intervention of a local American administrator. In ac- 
tual practice, this principle is not often invoked. This 
is partly due to the habit of lawyers. Another reason is 
that it often is more practical to have a local adminis- 
trator appointed, particularly where the decedent left a 
variety of assets in the United States. It may then be 
easier, for a local administrator to collect these assets and 
to effectuate transfer of securities than it would be for the 
foreign heirs. Nevertheless, where the direct claim of 
the foreign heir has been put to a test, the courts have 
recognized it. 

In a fairly recent case, a French legatee sued in New 
York to recover property to which she claimed title under 
the laws of France, where the deceased had died. The 
New York debtor contended that such action for re- 
covery of the decedent’s property could not be brought 
by the foreign heir and that delivery of such property 
could only be claimed by an ancillary administrator to 
be appointed in New York. The court ruled that this 
was incorrect and that the title of the plaintiff acquired 
under French law must be recognized.” 

This decision is in accord with established authority. 
The principle involved is consistently recognized by the 
courts of New York.” 

These New York decisions are based on general Amer- 
ican common law. They have been followed in other 
jurisdictions. Thus, in a California case, it was held that 
a French heir who acquired title to property in Cali- 


17 Roques v. Grosjean, 66 N. Y. S. (2d) 348 (Sup. Ct. Spec. Term 1946). 

18 Sultan of Turkey v. Tiryakian, 213 N. Y. 429, 108 N. E. 72 (1915) ; 
Ullman v. Ullman, 223 App. Div. 636, 229 N. Y. S. 176 (1928); Berney v. 
Drexel, 33 Hun 34 (N. Y. 1884); Matter of Nordhauser, 197 Misc. 119 (N. Y. 
1950); Matter of Schmitt Hirschner, N. Y. L. J. Sept. 19, 1950, p. 515, col. 
1 (Surrogates Ct.). 
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fornia pursuant to French law, was entitled to assert such 
title without the intervention of the local California ad- 
ministrator.” 

The title claim of an heir or legatee without the inter- 
vention of an administrator or executor has even been 
acknowledged in cases which were based on domestic 
American law.” 

It is therefore clear that in the case used as an illustra- 
tion at the outset of this paper, the bank must make di- 
rect payment to the widow in Amsterdam. The bank has 
no right to require the appointment of a New York ad- 
ministrator. The bank may raise the question of the pro- 
tection of local creditors. This, however, constitutes no 
defense, as will be demonstrated in a later part of this 
paper. 

FOREIGN EXECUTORS 

The situation is more complex where the claim is pre- 
sented by the foreign executor. 

(A) In some civil law jurisdictions, the executor is 
merely an agent or adviser of the heir.” The foreign 
law under which he acts may not even entitle him to de- 
mand possession of the decedent’s assets. Frequently, this 
is not known or not brought to the attention of American 
debtors or American courts. They, therefore, assume 
that the foreign executor has a position similar to an 
American executor and they treat him accordingly. Ob- 
viously, this is sometimes simpler than to explain and 
prove the peculiarities of the foreign law. However, 
where the foreign law does not accord the foreign ex- 


19 Anglo California National Bank v. Lazard, 106 F. (2d) 693 (C. C. A. 
9th, 1939). 

20 Matter of Woodruff, 135 Misc. 203, 237 N. Y. S. 417 (1929); Matter of 
Van Kleeck, supra note 11. This latter decision points out possible practical 
problems where title to the property has passed to several heirs. In such a 
case, they must, of course, act jointly. The fact that a debtor may have some 
question whether the claimant is the true and only party in interest is no 
reason to deny the foreign heir’s title. As in many other cases, the debtor 
has the right to demand proof of the claimant’s right. He cannot escape that 
common burden by requiring the appointment of a local administrator. 


21 E.g. Holland. 





RECOGNITION OF FOREIGN HEIRSHIP 165 


ecutor a right to demand possession and where such right 
vests in the heir, it is proper to assert such right in ac- 
cordance with the principles just discussed. And the 
same applies in situations where the right to demand pos- 
session may, under applicable foreign law be asserted by 
either the executor or the heir. In these cases, it is a mis- 
take to bring the foreign executor into the American 
jurisdiction. 

In other civil law jurisdictions, the executor is entitled 
to possession and to sue therefor, even though title vests 
in the heir. His position as a claimant to the property of 
the deceased is, therefore, more similar to that of an 
American executor, as far as debtors are concerned. 

(B) The difficulty which a foreign executor frequently 
encounters is based on the old common law rule that 
foreign executors and administrators have no standing in 
a local court. It is not always understood that this rule 
does not deprive the foreign executor of any title claim 
but merely attaches to him a disability to institute legal 
proceedings. Where such disability exists, legal pro- 
ceedings can only be instituted by a local administrator. 

In most jurisdictions, the foreign executor can procure 
the appointment of himself as local administrator.” In 
that case, his standing in the local jurisdiction is the same 
as that of any other local administrator. The fact that 
he is also a domiciliary executor is treated as a coinci- 
dence and legally irrelevant.** However, foreign execu- 
tors who reside abroad are frequently disqualified to act 
as local administrators.* Even where no such legal dis- 
qualification exists, it is often impractical for them to be 
appointed as local administrator. 

In some jurisdictions, the common law rule has been 
abolished by express statute and foreign executors have 


22 Limitations apply where the foreign executor is a corporation. 
23 This is illustrated in Duehay v. Acacia Mutual Life Insurance Co., 105 F. 
(2d) 768 (D. C., 1939). 
24In New York, for instance, an alien cannot qualify unless he is an inhabi- 
tant of the state. N. Y. Surrocate’s Court Act, § 94. 
4 
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been granted the right to enforce their claims without 
the intervention of a local administrator.” It would seem 
that in these jurisdictions, a foreign executor will ordin- 
arily have no difficulty in having his title recognized and 
enforced.” The statute may, however, prescribe a wait- 
ing period or other safeguards for local creditors,” or it 
may grant creditors or other interested parties the priv- 
ilege to procure the appointment of a local adminis- 
trator. Even where the statute allows a foreign ex- 
ecutor to enforce his claims in the local jurisdiction, he 
may find it expedient to have himself or somebody else 
appointed as local administrator.” 

In all instances where the appointment of a local ad- 
ministrator is not required, the local courts have the 
power nevertheless to appoint such local administrator 
in particular situations upon the application of an inter- 
ested party. This follows from the general theory that 
the local assets are subject to the local jurisdiction, as 
discussed above.” If and when such local administrator 


is appointed, he is substituted for the foreign executor. 


25 For instance, Delaware: Bowles v. R. G. Dun & Bradstreet, 25 Del. Ch. 
32, 12 A. (2d) 392 (1940). District of Columbia: Cameron v. Riggs National 
Bank, 53 F. Supp. 56 (D. C. 1943); Duehay v. Acacia Mutual Life Insurance 
Co., supra note 23. Illinois: Int. Rev. Stat. 1949, Ch. 3, § 419, see Waltz v. 
Ches. & Ohio Ry., 65 F. Supp. 913 (N. D. Ill. 1946). Kentucky: Lee v. Bel- 
knap, supra note 15. Missouri: Mo. Rev. Strat. 1939, §272, see Becker v. 
Buder, 88 F. Supp. 609 (E. D. Mo. 1949). Vermont: Joy’s Executors v. 
Swanton Savings Bank & Trust Co., supra note 6. New York had such a 
statute until 1926, when it was repealed. Cf. Matter of Bettelheim, 178 Misc. 
499, 34 N. Y. S. (2d) 939 (1942). 

26 An exception seems to apply to the Vermont statute. See Joy’s Executors 
v. Swanton Savings Bank & Trust Co., supra note 6. 

27 Cf. Cameron v. Riggs National Bank, supra note 25; Carbondale Na- 
tional Bank v. Brown, 66 F. Supp. 534 (E. D. Ill. 1946); Becker v. Buder, 
supra note 25. 

28 See Duehay v. Acacia Mutual Life Insurance Co., supra note 23; Bowles 
v. R. G. Dun & Bradstreet, supra note 25. 

29 Cf. Duehay v. Acacia Mutual Life Insurance Co., supra note 23. 

30 See notes 12 and 13 supra. Tue Draft of THE UNIFoRM ANCILLARY AD- 
MINISTRATION OF Estates Act (1949) which was approved by the National 
Conference of Commissioners of Uniform State Laws and by the American 
Bar Association in 1949, which favors universal recognition of foreign execu- 
tors and breaks away from the historically developed doctrines, provides in 
§ 6 that the local court “. . . may deny the application of ancillary letters 
if it appears that the estate may be settled conveniently without ancillary ad- 
ministration.” This is in line with the existing law regarding foreign re- 
ceiverships. Applications for appointment of special local ancillary receivers 
will be denied where the foreign receiver may just as well enforce his right 
directly. Cf. Matter of Cobham, 193 Misc. 363, 81 N. Y. S. (2d) 356 (1948). 
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(C) Most American jurisdictions, including New 
York, have no statute which expressly confers on the for- 
eign executor the right to sue, and he must then contend 
with the old common law rule which says that he has no 
standing in court. What is the significance and the scope 
of that rule? 

The older view is that a foreign executor cannot, by the 
nature of his office, acquire any rights whatsoever out- 
side the jurisdiction of his appointment. Consequently, 
such foreign executor does not acquire title to property 
in the local jurisdiction, and hence he cannot assert any 
claim.” The merit of this doctrine is that it is theo- 
retically clear and furnishes a logical ground for barring 
foreign executors from access to local courts. That is 
probably the reason why among contemporary text writ- 
ers Judge Goodrich favors this doctrine, although con- 
ceding that it does not work out in practice.” 

The prevailing modern view, which was already held 
by Story, is that the foreign executor’s title as successor 
to the rights of the deceased in all parts of the world is 
recognized, unless expressly superseded by the appoint- 
ment of a local administrator.** Access to the courts is 
denied to the foreign executor not for failure to recog- 
nize his title or succession right, but merely because of a 
personal incapacity to sue.** In other words, the foreign 


31 Winbigler v. Shattock, 50 Cal. App. 562, 195 Pac. 707 (1920); Brown v. 
Smith, 101 Me. 545, 64 Atl. 915 (1906); Dial v. Gary, 14 S. C. 573 (1880) ; 
Swancy v. Scott, 28 Tenn. 203, 9 Humph. 326 (1848); Vaughn v. Barrett, 
5 Vt. 333 (1833). 

32 Goodrich, Conriict or Laws § 186. 

33 Grayson v. Robertson, 122 Ala. 330, 25 So. 229 (1898); In re William’s 
Estate, 130 Iowa 553, 107 N. W. 608 (1906); Adams v. Batchelder, 173 Mass. 
258, 53 N. E. 824 (1899); In re Washburn’s Estate, 45 Minn. 242, 47 N. W. 
790 (1891); Klein v. French, 57 Miss. 662 (1880); Matter of Cape May & 
Del. Bay Nav. Co., 51 N. J. Law 78, 16 Atl. 191 (1888); Valentine v. Duke, 
128 Wash. 128, 222 Pac. 494 (1924); Story, Conriict or Laws §512. Some- 
times it is even held that the title of the domiciliary executor remains superior 
to that of the local administrator after the later has been appointed. Ames v. 
Citizens National Bank, 105 Kan. 83, 181 Pac. 564 (1919). 

34 Wilkins v. Ellett, supra note 16; Vogel v. New York Life Insurance Co., 
supra note 13. As a New York decision in 1859 explained it, “The foreign 
law furnishes the rule of decision as to the validity of the title to the thing 
claimed; but in respect to the legal assertion of that title it has no extra- 
territorial force.” Parsons v. Lyman, supra note 16, at p. 112. 
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executor is considered as having a legal disability com- 
parable to that of a lunatic or an infant. This doctrine 
is being justified on the ground that the foreign executor 
derives his authority from and is a creature of the foreign 
court or state which appointed him, and that the foreign 
court or state cannot be allowed to exercise power beyond 
its territory.” 

Manifestly, this is a poor theory and mostly a ration- 
alization to reach a desired result. We allow foreign 
corporations and foreign trustees in bankruptcy and for- 
eign receivers to enforce their title in our local courts, 
although they are creatures of the foreign courts or state.” 
Moreover, it is very questionable whether a foreign ex- 
ecutor who has been nominated in the testator’s will de- 
rives his power from the foreign court or state.” Cer- 
tainly, this is not true of the executor in the civil law 
countries, who is not even formally appointed by the 
court. However, as the late Mr. Justice Holmes has said, 


the life of the law has not been logic but experience. 
One must, therefore, take the law as one finds it—guard- 
ing at the same time against unwarranted generalizations. 
The important point to bear in mind is that exclusion of 


85 Story, Conriict or Laws §512. In Riley v. New York Trust Co., supra 
note 12, the United States Supreme Court referred to a foreign administrator 
as an “agency of the state” of his appointment, as conceptionally distinguished 
from the position of an “alter ego” of the beneficiaries of the estate. 

86 Mabon v. Ongley Electric Co., 156 N. Y. 196, 50 N. E. 805 (1898); 
Matter of Cobham, supra note 30. The inconsistency of disabling foreign 
executors from suing, but admitting foreign corporations and receivers has not 
escaped attention. See In re Washburn’s Estate, supra note 33; Ghilian v. 
Couture, 84 N. H. 48, 51, 146 Atl. 395 (1929); Peterson v. Chemical Bank, 
32 N. Y. 21 (1865); and for England see Dicey, Conriicts 440 (6th ed., 
Morris, 1949). 

87It is different where the foreign executor or administrator is appointed 
without having been nominated or contemplated by the will of the deceased. 
In that case, it may well be said that the foreign executor or administrator 
is a creature or instrument of the foreign state and there is some logic in 
limiting his authority to the territory of his appointment. The difference 
is the same as that between a voluntary transfer and a transfer by operation 
of statute or judgment. Cf. Mabon v. Ongley Electric Co., supra note 36. If 
the ‘effectiveness of a voluntary transfer of title abroad is recognized even as 
against local creditors, transfer of title to a foreign executor named in the will 
should be included in that category. In Sultan of Turkey v. Tiryakian, supra 
note 18, the foreign title of the Sultan was even recognized although derived 
by operation of law, the Sultan apparently being in the same position as the 
administrator of an intestate deceased. 
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the foreign executor from local courts, where it occurs, 
does not imply non-recognition of the title which he has 
acquired under the law of the domicile of the deceased. 
Unless or until the local court appoints a local admin- 
istrator, the foreign executor has full title. 

This is demonstrated by the instances in which a for- 
eign executor has been allowed to assert his right in the 
local jurisdiction, which instances are explainable only 
by the recognition of his title. 


LOCAL DEBTORS 


A local debtor is permitted to make voluntary payment 
to the foreign executor, without intervention of a local 
administrator, and such voluntary payment discharges 
the debt forever. If subsequently a local administrator 
should be appointed, he cannot claim payment a second 
time. Of course, if a local administrator has been ap- 
pointed, he supersedes the foreign executor and voluntary 


payment to the latter is improper. But it has been held 
that if at the time of the voluntary payment the debtor 
was ignorant of the appointment of a local administrator, 
the payment to the foreign executor operated likewise as 
a full discharge of the debt. This being the law, one 
may well wonder why claims of foreign executors are 
not ordinarily paid voluntarily, in which case the question 
of the foreign executor’s ability to sue would not even 
arise. The only legitimate concern of a reluctant local 


38 Wilkins v. Ellett, supra note 16; Vogel v. New York Life Insurance Co., 
supra note 13; Owsley v. Central Trust Co., 196 Fed. 412 (S. D. N. Y. 1912); 
Selleck v. Rusco, 46 Conn. 370 (1878); Bowles v. R. G. Dun & Bradstreet, 
supra note 25; In re William’s Estate, supra note 33; Goodman v. First Na- 
tional Bank, 218 Ky. 229, 291 S. W. 54 (1927); Klein v. French, supra note 
33; Ghilian v. Coulture, supra note 36; Peterson v. Chemical Bank, supra 
note 36; Parsons v. Lyman, supra note 16; Valentine v. Duke, supra note 
33; Goodrich, Conriict or Laws §187; Story, Conrrict or Laws §515. 
Contra: Ferguson vy. Morris, 67 Ala. 398 (1880); Richardson v. Neblett, 133 
Miss. 723, 84 So. 695 (1920); Vaughn vy. Barrett, supra note 31, cf. as to 
Vermont law, note 6 supra. 

39 Ames vy. Citizens National Bank, supra note 33; Compton’s Adm. v. 
Borderland Coal Co., 179 Ky. 695, 201 S. W. 20 (1918); Jn re Washburn’s 
Estate, supra note 33; Maas v. German Savings Bank, supra note 16; RE- 
STATEMENT, ConrLict or Laws § 482 (1934). 
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debtor is the protection of local creditors of the deceased. 
This question will be dealt with separately. 

A foreign executor or administrator who is precluded 
from suing in a local court, may assign his right to a 
party residing in the local jurisdiction. Such local as- 
signee may then enforce the claim against the local 
debtor. He is not disqualified from instituting a law 
suit.” That is so even if the assignment was made by 
the foreign executor for the sole purpose of circumvent- 
ing the rule which bars him from access to the local 
court.“ This result is based on the recognition of the 
title which the foreign executor acquired under foreign 
law.” Having acquired a good title, he was at liberty 
to assign it to someone who is not disabled from suing. 

It is the prevailing view, that the validity of an assign- 
ment is governed by the law of the place where the assign- 
ment is made.** Consequently, it will often be practical 


for a foreign executor to avail himself of this device to 


collect local assets. 

There are further instances which demonstrate that the 
foreign executor is not helpless and is not entirely de- 
pendent on assistance of a local administrator. Where 
he is barred from suing in the local court but succeeds 
in recovering a judgment in his own or some other juris- 
diction, the foreign executor may then invoke the aid of 
the local court to enforce that foreign judgment.“ For 
example, the Netherlands executor of Mortuus may be 


40 Owsley v. Central Trust Co., supra note 38; Matter of Cape May & Del. 
Bay Nav. Co., supra note 33; Peterson v. Chemical Bank, supra note 36; 
Scher v. Adams, 220 App. Div. 309, 221 N. Y. S. 547 (1927); Valentine v. 
Duke, supra note 33; Camp v. Simon, 23 Utah 56, 63 Pac. 332 (1900). It 
is questionable whether the rule applies in California; see Murphy v. Crouse. 
supra note 8. 

41 Peterson v. Chemical Bank, supra note 36. 

42 Conversely, where under the old view title is not recognized, the assign- 
ment will not be either. Dial v. Gary, supra note 31 

43 Goodrich, Conruicr ofr Laws § 160. 

44 Turner v. Alton Banking & Trust Co., 166 F. (2d) 305 (C. C. A. 8th, 
1948); Schlorer v. Mangin, 39 F. Supp. 64 (E. D. N. Y. 1941); Adams v. 
Batcheldor, supra note 33; Reed v. Hollister, 95 Ore. 656, 188 Pac. 170 (1920) ; 
Hare v. O’Brien, 233 Pa. 330, 82 Atl. 475 (1912); Goodrich, Conriict or 
Laws § 189. 
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barred from bringing an action in New York courts for 
the recovery of Mortuus’ deposit with the bank in New 
York. But if he obtains a judgment against the New 
York bank in Holland or some other jurisdiction, he will 
be allowed to sue in New York on the basis of that 
foreign judgment. 

The theory behind this is that the action on the judg- 
ment is an action which the foreign executor institutes in 
his own right and not as representative of the deceased. 
This is, of course, a rather artificial distinction but it is 
important because it opens the door to a still further 
liberalization in favor of the foreign executor. The gist 
of this theoretical distinction seems to be that the execu- 
tor acts as the representative of the deceased only if and 
to the extent that he seeks control, actually or construc- 
tively, of the assets of the deceased. In this activity, the 
local courts of the jurisdictions which are under discus- 
sion will not help him. However, once he has reduced 
these assets to possession or judgment, the foreign execu- 
tor is sui juris and although still accountable to the heirs, 
now is free from further disability to enforce the rights 
which flow from his possession or control.“ Logically, 
therefore, a foreign executor of a civil law jurisdiction, 
who is never an estate “representative” in the Anglo- 
American sense but merely an agent for the heirs, should 
never be precluded from access to our courts. 

The so-called “death actions” have materially con- 
tributed to the development of the distinction between 
disallowed actions of the foreign executor in his repre- 
sentative capacity and other actions for which he is not 
disqualified. A death action is a claim against the party 
who wrongfully caused the death of the decedent. Many 
states have enacted statutes which give the executor or 
administrator the right to sue the wrongdoer for the 

45 Turner v. Alton Banking & Trust Co., supra note 44; Hare v. O’Brien, 
supra note 44; Goodrich, Conrurct of Laws § 189. See also Kruskal v. 


United States, 178 F. (2d) 738 (N. Y. 1949); North v. Ringling, 187 Misc. 
621, 63 N. Y. S. (2d) 135 (1946). 
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damage suffered by the family of the deceased as a result 
of the death. Money recovered by such action is usually 
payable to the family. It is not an asset which belonged 
to the deceased; it is not subject to the claims of cred- 
itors. The executor collects that money not as represent- 
ative of the deceased. Consequently, most jurisdictions 
now allow him to sue for such money in any jurisdiction, 
without intervention of a local administrator. It is 
noteworthy that the highest court of New York did not 
reach this conclusion until 1949. In doing so, it in effect 
brushed aside the old theory of barring foreign executors 
from access to local courts.“ Indeed, the artificial dis- 
tinction between actions as representative of the deceased 
and other actions is frequently questionable even in death 
actions, because coupled with the claim for damages suf- 
fered by the family of the deceased, is frequently a money 
claim for the pain suffered by the deceased—which claim 
surely is made by the executor as representative of the de- 
ceased. 

A Connecticut executor recently sued the Federal Gov- 
ernment for refund of estate taxes paid by him from es- 
tate assets. The suit was brought in New York and the 
government contended that the Connecticut executor was 
barred from access to courts in New York. In over- 
ruling this contention, the federal court in New York 
also resorted to the distinction between actions brought 
in a representative capacity and other actions. It held 
that in this case the executor was suing in his own right 
and hence was qualified to sue. Obviously, however, the 


46 Smith v. Bevins, 57 F. Supp. 760 (Md. 1944); Knight v. Moline, E. M. 
& W. Ry., 160 Iowa 160, 140 N. W. 839 (1913); Ghilian v. Couture, supra 
note 36; Henkel v. Hood, 49 N. M. 45, 156 P. (2d) 790 (1945); Wiener v. 
Specific Pharmaceuticals, 298 N. Y. 346, 83 N. E. (2d) 673 (1949); Boulden 
v. Pennsylvania R. R., 205 Pa. 264, 54 Atl. 906 (1903); Connor v. New 
York, N. H. & H. R. R., 28 R. I. 560, 68 Atl. 481 (1908). The same applies 
to actions under the Jones Act. The Pan Two, 26 F. Supp. 990 (Md. 1939). 
RESTATEMENT, ConFiicr oF Laws § 396 (1934) holds to the contrary, and 
so does 3 Beale, THE Conriicr or Laws § 507.1. This, however, is no longer 
Er © gee rule. For further discussion see Goodrich, Conriict or Laws 


47 Wiener v. Specific Pharmaceuticals, supra note 46. 
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court did not like this tortured construction. The court 
said of the rule by which foreign executors are barred 
from access to the courts: 

“This fundamentally artificial rule of the common law has 


been severely criticized and seems destined to an appropriate 
interment in due course.” * 


LOCAL CREDITORS 


We now turn to the ever present and vexing question 
of the protection of local creditors. The highest court 
of New York said last year in Wiener v. Specific Pharma- 
ceuticals: 

“The rule barring foreign administrators from our courts is 
just and reasonable only if applied in cases, first, where there are 
domestic creditors, and second, where the foreign administrator 
sues to recover a fund in which such creditor may share.” * 

The court thus brushed aside all other theories which 
have been advanced by the case law and the text writers. 
The protection of creditors is not “one of the reasons” 
for closing courts to foreign executors, as has been said, 
but it is the only justification.” Its practical importance 
is overrated. Story wrote in 1883: “Persons domiciled 
and dying in one country are often deeply indebted to 
foreign creditors living in other countries, where there 
are personal assets of the deceased. In such cases it 
would be a great hardship upon such creditors to allow 
the original executor or administrator to withdraw those 
funds from the foreign country without the payment of 
such debts, and thus to leave the creditors to seek their 
remedy in the domicil of the original executor or admin- 
istrator....”°* This view still permeates American legal 
thinking. As a matter of fact, in most cases of this type, 
there are no local creditors who require protection. This 
is expressly recognized in the DRAFT OF UNIFORM 
ANCILLARY ADMINISTRATION OF ESTATES ACT, as ap- 
48 Kruskal vy. United States, supra note 45, at p. 739. 
49 Supra note 46, at p. 348. 


50 Accord, Ghilain v. Couture, supra note 36. 
51 Conriict or Laws § 512. 
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proved by the National Conference of Commissioners of 
Uniform State Laws and the American Bar Association 
in 1949.% However, the idea still prevails that local 
creditors have some sort of a lien on the local assets of a 
foreign deceased. Bearing this in mind, the DRAFT OF 
UNIFORM POWERS OF FOREIGN REPRESENTATIVES ACT, as 
approved by the Commissioners and the American Bar 
Association in 1944, provides expressly for the cancella- 
tion of any such lien after publication of notice.” There 
is a question whether any kind of preference to local 
creditors over other creditors is constitutionally valid, 
but that question does not arise in case of foreigners out- 
side of the jurisdiction of the United States Constitution.™ 
In any event, as the Supreme Court of Minnesota pointed 
out as early as 1891,” the proposition that local creditors 
are entitled to special protection is “a very narrow and 
provincial view” which has little to commend itself in 
either equity or practicability. 

In Wilkins v. Ellett®* which is the leading case for al- 
lowing voluntary direct payment to the foreign executor 
without intervention of a local administrator, the court 
found that the deceased had no local creditors.” One 
might, therefore, infer that a local debtor is not dis- 
charged by voluntary payment to a foreign executor, un- 
less it is shown that there are no local creditors. One 
South Carolina case is cited for that proposition.” The 
decision probably applies only to voluntary payments to a 
foreign ancillary administrator, as distinguished from 
a foreign domiciliary executor. The facts of that case are 


52 Prefatory Note, p. 2. See also Prefatory Note to Drarr of UNrFoRM 
Powers oF ForEIGN REPRESENTATIVES Act 1949, p. 2. 

53§4. This 1944 Draft Act, like the 1949 Draft Act, just mentioned, points 
out the relative insignificance of the protection of local creditors. 

54Cf. Blake v. McClung, 172 U. S. 239, 19 Sup. Ct. 165, 43 L. ed. 432 
(1898); Duehay v. Acacia Mutual Life Insurance Co., supra note 23. See 
ry hy Beale, Tue Conrtiict or Laws § 264.2; Goodrich, Conriicr or LAws 


55 Jn re Washburn’s Estate, supra note 33. 

56 Supra note 16. 

57 Similar statements are found in other decisions. 

58 Wolfe v. Bank of Anderson, 123 S. C. 208, 116 S. E. 451 (1923), noted 
(1923) 37 Harv. L. Rev. 264. 
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rather muddled, the decision is not clear and there is a 
strong dissenting opinion. The prevailing and better 
opinion is to the contrary. In litigated cases involving 
voluntary payment to a foreign executor, the debtor will 
always incline to show as many favorable facts as possible. 
That is the likely explanation for the finding in the W1l- 
kins case and similar cases. However, as was pointed out 
in Peterson v. Chemical Bank,” where the nonexistence 
of local creditors was also shown, such showing is not 
legally required because it is frequently impossible or 
very difficult to disprove the existence of such debts. 
There is a general legal presumption that the deceased 
had no local debts, which presumption prevails in the 
absence of affirmative proof to the contrary.” 

This presumption is of little practical importance in 
cases where the foreign executor seeks voluntary payment 
and is barred from suing. Before making a voluntary 
payment, the local debtor may still insist on reasonable 
proof that there are no local debts. If no voluntary pay- 
ment is made and as a result of the foreign executor’s dis- 
ability to sue a local administrator is appointed, the ques- 
tion of the protection of local creditors can no longer be 
raised by the debtor. 

However, the presumption is of substantial importance 
in the cases where the foreign executor has a right to 
sue, or where the claim to the decedent’s property is made 
by the heir who acquired direct title by reason of the 
foreign domiciliary law. In that case, if the local debtor 
raises the question of possible local creditors, it is up to 
the debtor to affirmatively prove the existence of such 
debts. In the absence of such a showing, he is not ex- 
cused from paying the foreign executor or foreign heir, 
and he cannot then demand that the foreign executor or 
foreign heir procure the appointment of a local admin- 

59 Supra note 36. 

60 Matter of Van Kleeck, supra note 11. However, it would also appear 


from that decision that in case of litigation the absence of local debts must be 
alleged in the complaint. 
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istrator. Under the Missouri statute, such showing must 
be made within six months after the appointment of the 
foreign executor or the foreign court’s refusal to make 
such appointment.” In Cameron v. Riggs National 
Bank,” the court held that the bank was justified in with- 
holding payment to the foreign executor for a period of 
one year from the death of the deceased, in order to af- 
ford creditors opportunity to assert their rights. The 
holding, however, was based on an express statute in the 
District of Columbia. The court intimated that regard- 
less of the statute, local creditors should be given a rea- 
sonable time after the death of the deceased to take steps 
for their protection. Illinois solves the problem by re- 
quiring a foreign executor to furnish an affidavit that 
there are no local creditors, before he can demand pay- 
ment.” As a practical matter, if such creditors exist, 
the foreign executor can pay them and then make the re- 
quired affidavit. 

As already pointed out, even where foreign executors 
and heirs have the right to enforce the payment of a debt 
owed to the decedent, the local courts have inherent juris- 
diction to appoint a local administrator where the courts 
deem it appropriate or where an interested party applies 
therefor in appropriate circumstance. Detailed pro- 
cedure depends on local statutes.“ It follows that a local 
debtor who is reluctant to make a direct payment to the 
foreign executor or foreign heir but has no legal excuse 
to refuse such payment, may himself apply for the ap- 
pointment of a local administrator.” This gives him the 
protection which he thinks he needs, but it places the 
burden of proceeding on the reluctant debtor rather than 

61 Becker v. Buder, supra note 25. 
62 Supra note 25. 

68 Tin. Rev. Stat. 1949, Ch. 3, § 416; cf. Carbondale National Bank v. 
Brown, supra note 27. 

64 Cf. factual situations in Riley v. New York Trust Co., supra note 12; 
Becker v. Buder, supra note 25; Cameron v. Riggs National Bank, supra 
note 25; Grayson v. Robertson, supra note 33. 


65 Cf. UntrorM Powers oF ForEIGN REPRESENTATIVES Act (1944) preface 
p. 4. 
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on the foreign executor or heir. There is nothing inequi- 
table in this proposition. Banks, insurance companies and 
similarly situated local parties can frequently avoid this 
burden by appropriate contract provisions. The cost of 
the local administration will in any event be payable out 
of the local property of the deceased, if customary pro- 
cedure governs. 

If the foregoing is properly recognized and followed, 
there will be a marked decrease in unnecessary local and 
ancillary administration. As a result, substantial costs 
at the expense of the foreign heirs will be saved. 

Our courts have not been unmindful of the obligation 
to avoid a frittering away of the assets of the foreign de- 
ceased to the detriment of the heirs, and that this obliga- 
tion is often as important as the protection of local cred- 
itors.° Special local administration is always what the 
DRAFT OF UNIFORM POWERS OF FOREIGN REPRESENTA- 
TIVES ACT calls a “nuisance” and it should not be resorted 
to or enforced unnecessarily. 


TAX CLAIMS 


While the law does not entitle or require the American 
debtor to set himself up as a curator or fiduciary for ordi- 
nary creditors of the decedent, the situation is somewhat 
different in respect to certain American tax claims against 
the decedent or against his American property. 

Save for certain exceptions, American assets of non- 
resident aliens are subject to a federal estate (inheritance) 
tax. If that tax is not paid by the personal representa- 
tive of the deceased, a transfer agent, bank, trust com- 


66 Jn re Washburn’s Estate, supra note 33; Matter of Cornell, 267 N. Y. 
456, 464, 196 N. E. 396 (1935) (Crane, Ch. J. concurring opinion); Wede- 
man v. United States Trust Co. 258 N. Y. 315, 319, 179 N. E. 712 (1932). 
See also Matter of Woodruff, supra note 20, where the saving of unnecessary 
expense is cited as one reason to allow the direct claim of a foreign heir 
without intervention of a local administrator. See also Matter of Hughes, 
95 N. Y. 55, 63 (1884). The court said in Cameron v. Riggs National Bank, 
supra note 25, at p. 62: “It is not to be questioned that, where voluntary pay- 
ment can be made without hazard to the rights of others, it is in the public 
interest that they be encouraged as avoiding unnecessary expense and litiga- 
tion.” 
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pany or other custodian having control over property of 
the deceased will be held liable by the United States 
Treasury for the estate tax on such property. While 
the legal basis of such tax liability is not free from doubt, 
it is nevertheless a firmly established rule.” The liabil- 
ity ceases if the property is delivered to an American 
administrator, in which case the tax liability is shifted to 
such administrator.” A similar liability is imposed by 
the tax laws of various states.“ ‘This, however, is no 
compelling reason to insist on the appointment of a local 
administrator. Ordinary debtors who are not specifically 
singled out by statute or Treasury regulations are not 
concerned with the tax obligations of the decedent’s 
estate. Banks, custodians and similar parties have a 
right, and perhaps a duty to make sure that the tax is 
paid. However, if the foreign heir or executor arranges 
for the payment of the tax due for the property in ques- 
tion, so that the bank or custodian is relieved from pos- 
sible liability, there is no justification for withholding the 
property from the foreign heir or executor.” ‘There are 
various ways of making such arrangements. A common 
method is to obtain from the tax authorities transfer cer- 
tificates or tax waivers and to present them to the bank or 
custodian. Such transfer certificate or tax waivers are 
also available if, in fact, no tax is due. 

Cash deposits in an American bank™ are free from 


67 U. S. Treas. Rec. 105, §81.62 (1943). As to their force cf. Commis- 
sioner v. South Texas Co., 333 U. S. 496, 501, 68 Sup. Ct. 695, 92 L. ed. 
831 (1948). 

88 [bid. 

69 See for instance N. Y. Tax Law, §249-cc, which imposes a tax liability 
on safe deposit companies, trust companies, corporations, banks and other in- 
stitutions and parties who have possession or control over assets of the de- 
ceased. It should be noted, however, that under New York law cash in a 
bank, stocks and bonds are considered intangible property which is not subject 
to estate tax in case of a non-resident. 

70 American banks and their legal advisers do not always understand this. 
In fact, they sometimes demand that foreign taxes be paid as a condition of 
their surrendering property of a foreign deceased. Such demand is quite un- 
justified. See Estate of Aslani, N. Y. L. J., Dec. 21, 1946 (Surrogates Ct.), 
Estate of de Fontacre, N. Y. L. J., Apr. 4, 1944 (Surrogates Ct.). 

71 It must be an institution having a banking license. Brokerage houses and 
securities dealers, whom foreigners often consider as bankers, are not in this 
category. 
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estate tax if held for a non-resident alien.** Consequently, 
the tax question cannot even come up if the foreign heir 
or executor demands payment to him of a cash deposit, 
such as in the case which was used as an example at the 
outset of this paper. 


DETERMINING THE HEIRS 


American debtors frequently refuse to recognize the 
claim of foreign heirs without ancillary administration, 
because debtors are unwilling to assume the burden of 
determining who the heirs are. This is understandable 
but hardly constitutes a legal excuse. With a few excep- 
tions, every debtor faces the possibility that the claim 
against him may be assigned to third parties. He is then 
required to determine for himself whether the assignee, 
who may be a foreign resident, is entitled to claim pay- 
ment.” The situation is similar where it is claimed that 
title has passed by operation of law to a trustee in bank- 
ruptcy or a receiver “ or to a foreign government.” In 
these instances the American debtor has unquestionably 
the burden of determining himself whether the title of 
the claimant assignee must be recognized. There is no 
basic difference between these situations and that arising 
as a result of the foreign creditor’s death.” 

In most cases the debtor is relieved of any difficulty in 
determining who the foreign heirs are. Either the claim 
is presented by a foreign executor or it is supported by a 
Certificate of Heirship issued by competent authority of 
the decedent’s last domicile. Such a Certificate of Heir- 
ship, which is obtainable in most civil law jurisdictions, 
certifies who the heirs of the foreign testator or intestate 


727. R. C., § 863 (b). 

73 This requires the evaluation of foreign law, where the assignment was 
made abroad. Cf. note 43 supra. Similarly where a foreign gift is involved. 
Matter of Bloch, 186 Misc. 705, 54 N. Y. S. (2d) 57 (1945). 

74 Cf. note 36 supra. 

75 Illustrated by The Maret, 145 F. (2d) 431 (C. C. A. 3rd, 1944); Ander- 
son v. Transandine, 289 N. Y. 9, 43 N. E. (2d) 502 (1942); Transandine v. 
Mass. Bonding Co., 181 Misc. 202, 40 N. Y. S. (2d) 499 (1943). 

76 Cf, note 20 supra and the facts in Caruso v. Caruso, supra note 12. 





180 THE GEORGE WASHINGTON LAW REVIEW 


are under the applicable foreign law. Where no such 
official certificate is obtainable, the debtor must rely on 
expert advice.” 


Family Status 


Suppose it is established that the legal heirs of a for- 
eign intestate are his widow and his children. If there 
was a divorce, the question of its validity may be raised 
and put at issue the status of the widow as such. Is an 
illegitimate child or an adopted child to be considered 
as one of the children entitled to share in the estate? In 
all these cases the law of the decedent’s last domicile is 
controlling, on the general principle which was pre- 
viously discussed.” It is, therefore, immaterial whether 
or not under the law of the debtor’s local jurisdiction the 
widow or the child has full legal status as such. 


Limitation of the Dispositive Power 


Statutory limitations of the power of testamentary dis- 


position are the outgrowth of public policy. Hence, the 
situs jurisdiction will be inclined to insist on the enforce- 
ment of its law even if it is contrary to the law of the de- 
cedent’s last domicile. In California, for instance, no- 
body leaving near relatives surviving him may bequeath 
more than one-third of his estate to charity.” The stat- 
ute is applied to non-residents with respect to all assets 
wherever situated.” Lawrence in Vermont left more 
than one-third to charity, as was legal in Vermont. A 
part of his property was in California. The aggrieved 
Vermont relatives rushed to California and there col- 


77 Banks and others customarily dealing with foreign parties should fix by 
agreement the procedure to be followed in case of the creditor’s death. 

78 In re Jones’ Estate, 192 Iowa 78, 182 N. W. 227 (1921); Ross v. Ross, 
129 Mass. 243 (1880); In re Forney’s Estate, 43 Nev. 227, 184 Pac. 206 and 
186 Pac. 678 (1919); Anderson v. French, 77 N. H. 509, 93 Atl. 1042 (1915). 
However, in Slattery v. Hartford, Connecticut Trust Co., 115 Conn. 163, 161 
Atl. 79 (1932), the court refused to apply the lex domicilii where that law 
denied a child’s right of inheritance which had existed at the decedent’s previ- 
ous domicile. As to the loss of rights through migration see also infra text at 
notes 83 and 84. 

79 Cat. Pros. C. A. 1944, § 41, formerly Civil Code, § 1313. 

80 In re Gracey’s Estate, 200 Cal. 482, 253 Pac. 921 (1927). 
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lected what the law of the decedent’s domicile and the 
will would not allow them.” 

Of more practical importance are the statutes which 
are designed to prevent a testator from disinheriting his 
widow or his children. Such statutes entitle the widow 
or the children to a minimum share in the decedent’s es- 
tate, the so-called legitimate portion, which may be 
claimed against the will.” Suppose the hypothetical Mr. 
Mortuus left a widow or child unprovided for in his will. 
The child now claims a share in the American assets of 
the deceased, on the ground that under the applicable 
foreign law a child is entitled to a legitimate portion. 

In this area one may encounter a strong four cornered 
conflict between the intention of the testator, the law of 
the place where the will was made, the law of the last 
domicile and the law of the situs. 

A will is ordinarily made against the background of 
and subject to the laws of the testator’s then domicile.” 
If subsequent to the execution of the will he moves to 
another jurisdiction without changing his will, one can- 
not infer that the mere change of residence changed the 
testator’s intentions. Consequently, where a will was 
made in Switzerland, with knowledge that under Swiss 
law the children would be entitled to a legitimate portion, 
and the testator then moved to and died in a jurisdiction 
where children have no such right, the application of 
the law of the last domicile would do violence to the 
testator’s intentions. The children’s claim to the legiti- 
mate portion under the law where the will was made 


81 See In re Lawrence’s Will, 93 Vt. 424, 108 Atl. 387 (1919). For other 
conflict situations arising from charitable bequests see American Bible Society 
v. Healy, 153 Mass. 197, 26 N. E. 404 (1891); Decker v. Vreeland, 220 N. Y. 
326, 115 N. E. 989 (1917); Kerr v. Dougherty, 79 N. Y. 327 (1880). 


82 Comparable to the right of election as we know it, for instance, N. Y. 
Decepent Estate Law, § 18. 


83 Allen v. Howard, 199 Miss. 839, 25 S. (2d) 325 (1946); Matter of 
Tomacelli, 189 Misc. 410, 73 N. Y. S. (2d) 297 (1947); Matter of Duke, 
181 Misc. 529, 41 N. Y. S. (2d) 745 (1943); Atkinson v. Staigg, 13 R. I. 
725, 728 (1877). 

5 
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should be recognized everywhere.“ Conversely, a for- 
eign testator may make a separate will for his American 
property which, by its terms, is expressly made subject 
to American law. In that case, American law and not 
the foreign law of the last domicile should determine 
whether the widow or children are entitled to claim a 
legitimate portion of the American assets. 

Ordinarily, however, the law of the decedent’s last 
domicile will prevail. Whether or not a disinherited 
widow or child is entitled to a legitimate portion will 
generally be shown by the foreign Certificate of Heir- 
ship. For cases where a doubt or dispute remains, it 
may be pointed out that the right to claim a legitimate 
portion is frequently in the nature of a creditor’s right 
rather than in the nature of a succession right. In other 
words, the widow or the child does not acquire title to 
any part of the decedent’s estate. Rather, she or he has a 
chose in action against the heirs who have acquired such 


title by reason of the will. Where this is the case, the 
widow or child can make no claim against the American 
debtor for payment of any part of the American assets. 
The American debtor is discharged by payment to the 
legatee or legatees who have acquired title pursuant to 
the foreign law.” 


84]t was held otherwise in the frequently cited English case Jn re Groos, 
1 Ch. 572 (1915), noted 28 Harv. L. Rev. 809; see, however, Slattery v. Hart- 
ford, Connecticut Trust Co., supra note 78, which in an adoption case, fol- 
lowed the reasoning here proposed. The problem involves the old conflict 
of local law versus vested rights, * which see Cavers, The Two “Local Law” 
Theories (1950) 63 Harv. L. Rev. 8 

85 Of course, if the widow or the child of the foreign deceased happen to be 
residents of the local American jurisdiction, they may be in the preferred posi- 
tion of local American creditors. See supra under Locat Crepitors. Where the 
foreign law governs the distribution of the estate, the local jurisdiction may ac- 
cord such preference even where the widow or child has no claim under the local 
law. On the other hand, where the local statute gives a resident widow or 
child the right to claim against the will, such right may be recognized as a 
matter of public policy even if unknown to the foreign law or the decedent’s 
last domicile. Cf. Jones v. Layne, 144 N. C. 600, 57 S. E. 372 (1907). 
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EDITORIAL NOTES 


GOVERNMENTAL SEIZURE OF A BUSINESS TO PREVENT STRIKE- 
CauseD Work STOPPAGES—REGULATION OR TAKING? 


One of the most prominent characteristics of the contemporary 
American economic scene is the high degree of interdependence exist- 
ing between the different industries and geographical regions of the 
country. Work stoppages in the coal industry during the past decade 
have made the nation acutely aware of this fact. It is well known that 
during the recent war, work stoppages in the coal fields caused by dif- 
ferences between labor and management created a potentially serious 
threat to the successful prosecution of the war effort and required the 
intervention of the Federal Government to keep the necessary supply 
of coal moving to industries engaged in vital war production. Re- 
cently, three cases have been decided by the Court of Claims,’ two 
involving the mining industry and the third, the interstate trucking 
industry, which squarely present the question whether such govern- 
mental intervention in industries to prevent work stoppages is a regu- 
lation of industry, in which case the government is not liable to the 
affected industry for resulting losses, or whether it is a taking of prop- 
erty within the meaning of the Fifth Amendment to the Constitution, 
requiring payment of “just compensation.” 

In view of the present unsettled state of world affairs, it would 
seem that the problems raised by these cases are by no means “past 
history,” and that an analysis of those problems in the light of exist- 
ing judicial precedent should be of practical interest. Moreover, the 
serious effects on the national welfare of work stoppages in essential 
industries are not limited to wartime whether “hot” or “cold,” though 
then they are presented in their most dramatic aspects. They also are 
equally present in time of world peace. Hence, it would seem that 
the problems raised by governmental seizure of essential industries on 
an emergency basis under the war powers are of importance in con- 
nection with possible governmental regulation of industry on a more 
permanent basis under the commerce power.” 

1 Pewee Coal Co. v. United States, 88 F. Supp. 426 (Ct. Cl. 1950), cert. 
granted, 71 Sup. Ct. 55 (1950); Wheelock Bros., Inc. v. United States, 88 F. 
Supp. 278 (Ct. Cl. 1950), cert. granted, 71 Sup. Ct. 55 (1950) ; Oro Fina Con- 
solidated Mines, Inc. v. United States, 92 F. Supp. 1016 (Ct. Ci. 1950). 

2 See, for example, the bill, S. 3178, introduced by Senator Thomas of Utah 
on March 3, 1950, entitled A Bill to Restore National Coal Production, reading 
in part: “Be it enacted . . . that, in order to remove impediments or obstructions 
to trade or commerce among the several states . . . the President, in time of 
~ pene ne. . is empowered . . . to take possession and assume control 


any. mine . . . engaged in... mining... coal.” At this writing, 
pk bill was still before the Senate Committee on Labor and Public Welfare. 
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It is proposed to examine some of the more important decisions on 
the question of taking as opposed to regulation, and to attempt to 
formulate some guiding principles which may be used to determine 
whether particular governmental intervention in labor disputes con- 
stitutes a taking or a regulation. The practical efficacy of various 
techniques for settling labor disputes through governmental inter- 
vention is beyond the scope of this discussion.® 


Constitutional Power 


The only question of constitutional power which is important for 
purposes of this discussion is whether the government may perform 
the acts of intervention in the cases to be discussed without paying just 
compensation under the Fifth Amendment. In the three cases which 
prompted the writing of this note, it was assumed that the action of 
the governmental officers concerned was within the scope of the war 
power, the sole question being whether that action was a taking within 
the meaning of the Fifth Amendment. It would seem too well set- 
tled to require extensive discussion or citation of authority that the 
Federal Government has power to regulate industry and to take private 
property for public use as incidents of the various express powers.* 

The question of the government’s constitutional power to “seize” 
strike-bound industries in peacetime, whether such seizure be deemed 
a regulation or a taking, is, properly speaking, beyond the scope of 
this note. Nevertheless, it would not seem amiss to point out in pass- 
ing that governmental “seizure” of strike-bound industries in peace- 
time under the commerce power should not meet with any insuperable 
constitutional objections on the score of power to make the seizure, 
itself, as distinguished from the question of whether, assuming con- 
stitutional power to make the seizure, the government is liable to pay 
just compensation as for a taking.® As the central question to be 
explored here is whether such “seizure,” assuming constitutional 
power to make it, is a regulation or a taking, nothing more will be 
said of the scope of the commerce power. 


3 For discussion of this subject, see Teller, Government Seizure in Labor Dis- 


putes (1947) 60 Harv. L. Rev. 1017. 


4 For examples of the exercise of eminent domain under the war and commerce 
powers respectively, see United States v. Gettysburg Electric Ry., 160 U. S. 668, 
16 Sup. Ct. 427, 40 L. ed. 576 (1896); Luxton v. North River Bridge Co., 
153 U S. 525, 14 Sup. Ct. 891, 38 L. ed. 808 (1894). 


5 As illustrative of the principle that Congress may, under the commerce 
power, regulate labor relations in production and mining industries to promote 
the economic well-being of the nation, see United States v. Darby, 312 U. S. 
100, 61 Sup. Ct. 451, 85 L. ed. 609 (1940); Sunshine Anthracite Coal Co. v. 
Adkins, 310 U. S. 381, 60 Sup. Ct. 907, 84 L. ed. 1263 (1940). 
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Regulation versus Taking 
Professor Kauper has said: 


The distinction between the police power and the power of 
eminent domain is such a commonplace in our constitutional 
theory that any emphasis upon it appears trite.* 


It might be more accurate to paraphrase Professor Kauper’s remark 
by saying that although the existence of such a distinction is common- 
place and trite, isolation of any clear principles underlying the dis- 
tinction is difficult indeed. The existence of the distinction may be 
well illustrated by clear examples on either side. Thus, no one would 
contend that a farmer whose land is taken by the county to build a 
public road has no right to recover just compensation for the land so 
taken. Nor would anyone claim that a public utility whose earning 
power is adversely affected by a rate order has had its property taken 
by eminent domain. However, in connection with the latter example, 
it is interesting to note, that the courts in dealing with public utility 
rate regulation, have adopted, consciously or unconsciously, an ana- 
logue to the eminent domain situation. Thus, the use of such terms 
as “fair return,” “compensatory rate,” and “confiscatory rate.” 

One of the earliest forms in which the problem of regulation versus 
taking appeared before the courts was that of claims by owners of 
land adjacent to public highways and waterways against the govern- 
ment for damage (other than flooding) done the adjacent freeholds 
in the course of making repairs and improvements to the public thor- 
oughfares. It became fairly well settled that the landowners could 
not recover in such cases on the theory of a taking of private property 
for public use, because the sovereign had not appropriated any inter- 
est in the property, but had merely inflicted incidental or consequen- 
tial damages as a result of carrying on the governmental function of 
maintaining a public transportation system.*® 

Another early form in which the problem of regulation versus tak- 
ing reached the courts was that of claims by riparian owners for the 
flooding of their lands as a result of construction of improvements in 
adjacent waterways. A leading case on this branch of the subject is 





6 Kauper, Wanted: a New Definition of the Rate Base (i939) 37 Micu. L. 
Rev. 1209, 1218. For other articles discussing the distinction between regulation 
and taking, see Abels, Price Control in War and Emergency (1942) 90 U. oF 
Pa. L. Rev. 675; Marcus, The Taking and Destruction of Property Under a 
Defense and War~Program (1942) 27 Corn. L. Q. 317, 476. 

7 Kauper, supra note 6 at p. 1219. 

8 Northern Transportation Co. v. Chicago, 99 U. S. 635, 25 L. ed. 336 (1878). 
Where recovery was allowed in such cases, it would seem to have been allowed 
on the basis of a special statutory or constitutional right, or of negligence on 
the part of the governmental unit concerned, but not on the theory of eminent 
domain. 
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Pumpelly v. Green Bay & Mississippi Canal Co.° In the Pumpelly 
case, riparian land was inundated as an incidental result of construc- 
tion of adam. The United States Supreme Court held that the land- 
owner was entitled to recover for the damage to his land on the theory 
that it had been taken for a public use within the meaning of the Wis- 
consin Constitution’s counterpart of the Fifth Amendment requiring 
just compensation to the affected owner in such event. It is impor- 
tant to note that the land was flooded simply as an incidental conse- 
quence of the construction of the dam. Had the state specifically 
appropriated part of the land for the purpose of converting it into an 
artificial lake, there would have been no question of the owner’s right 
to recover just compensation for a taking of his property. The Court, 
however, rejected the analogy to the cases mentioned earlier in which 
claims of adjacent owners for damages to property as a consequence 
of improvements to highways and waterways had been disallowed, and 
distinguished those cases by saying that here the government had 
made an actual invasion and encroachment on the claimant’s land, 
thereby depriving him of its use. 

The next case sharply pointing up the problem is Mugler v. Kan- 
sas.° In that case, a prohibition amendment to a state constitution 
was held valid as against the objection of a brewery owner, whose 
plant was rendered nearly valueless thereby, that his property had 
been taken without due process of law. In holding the amendment 
and statutes passed pursuant to it to be a valid exercise of the state’s 
police power, and the brewer’s loss to be damnum absque injuria, the 
Court clearly recognized the existence of a distinction between regu- 
lation and taking by remarking that governmental action reasonably 
designed to promote the health, safety and welfare of the body politic 
as a whole, which, in achieving that end, injuriously affects particular 
property, is not a compensable taking of that property but a mere 
exercise of the police power.** 

Another case of interest in the history of our problem is Ports- 
mouth Company v. United States,‘* where the owner of land adjacent 


913 Wall. 166, 20 L. ed. 557 (U. S. 1871). 

10 123 U. S. 623, 8 Sup. Ct. 273, 31 L. ed. 205 (1887). 

11 Jd. at pp. 667-69. Validity of federal prohibition legislation was sustained 
as against the protests of injured distillers on substantially the same rationale, 
the only differences being that the constitutional power relied on by the gov- 
ernment was the war power, and the constitutional limitation relied on by the 
affected distillers was the Fifth Amendment. Hamilton v. Kentucky Distilleries, 
251 U. S. 146, 40 Sup. Ct. 106, 64 L. ed. 194 (1919). 

12 260 U. S. 327, 43 Sup. Ct. 135, 67 L. ed. 287 (1922). The case here re- 
ferred to is the second Portsmouth case. The first Portsmouth case, 250 U. S. 
1, 39 Sup. Ct. 399, 63 L. ed. 809 (1918), is referred to in note 28, infra, in con- 
sidering the degree of interference with the claimant’s property as a test of 
taking as opposed to regulation. 
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to which the government established a coast artillery battery sued the 
United States to recover for a taking of its property on the ground 
that the noise of the battery and the shells flying over the land had 
rendered it valueless. The Court held that the complaint stated a 
claim for just compensation, because it showed that the government 
had taken an easement in the land. In passing, the similarity of this 
case to the Pumpelly case ** should be noted. Here, also, the injur- 
ies suffered were merely an incidental consequence of some other 
project of the government. The government did not specifically 
appropriate the claimant’s land as a target range. However, as in the 
Pumpelly case, there was an actual invasion of the land in a very 
real sense. 

A case of particular interest to the question at hand because it is 
one of the first cases involving governmental “seizure” of industry, 
is that of Marion and Rye Valley Ry. v. United States,* which arose 
out of federal control of the national railway system during World 
War I. In 1917, the President of the United States issued a procla- 
mation stating that the government had thereby taken possession and 
control of the nation’s railroads, and appointing a Director General of 
Railroads to exercise possession and control on behalf of the United 
States. The Director General then issued an order stating that he 
had assumed possession and control of the railroads and that there- 
after, they were to be operated as a national transportation system 
with national needs paramount to corporate advantage. After issu- 
ance of these orders, Marion continued to operate as it had in the past, 
with the same personnel, and retaining its revenues for its own bene- 
fit. The one principal change made in its modus operandi during 
government control was compliance with an order promulgating a 
general increase in rates. The railroad’s suit against the government 
to recover just compensation for a taking of its property was decided 
by the Court of Claims in favor of the government on the ground that 
there had been no taking, because there had been no actual interfer- 
ence with the owner’s unfettered use of his property. The Supreme 
Court affirmed the judgment, but, perhaps unfortunately for our pur- 
poses, did not feel called upon to decide whether or not there had 
been a taking. The Court simply said, without attempting to analyze 
the distinction between taking and regulation, that even if there had 
been a taking of Marion’s property, there could still be no recovery, 
because Marion had suffered no damage from the government’s acts. 

A final case which should be noted before turning to the three 


18 Supra note 9. 
1460 Ct. Cl. 230 (1925), aff’d, 270 U. S. 280, 46 Sup. Ct. 253, 70 L. ed. 585 
(1926). 
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cases which gave rise to this note,** is United States v. Causby.** In 
that case, arising during World War II, the government established 
an air base next to the claimant’s chicken farm. The noise and bright 
lights of low flying bombers landing and taking off soon rendered the 
farm unfit for human habitation and literally scared claimant’s chick- 
ens to death. The Supreme Court sustained Causby’s claim for just 
compensation on the ground that the government had taken an ease- 
ment of flight over his land. The similarity of this case to the Pum- 
pelly case ** and particularly to the Portsmouth case ** is obvious. In 
all three cases the claimant’s damage was incident to some other 
activity of the government, but there was a real physical invasion of 
the claimant’s land, greatly interfering with its use. 

The cases set out above, seem to represent the landmarks in the 
field. They will be adverted to again to discover some general prin- 
ciples underlying the distinction between regulation and taking. 

The background of the three cases which prompted the writing of 
this note, the Wheelock, Pewee, and Oro Fina cases, will now be set 
forth. 

Wheelock Brothers, Incorporated, was an interstate trucking firm. 
On August 4, 1944, its drivers struck to compel payment of increased 
wages as ordered by the War Labor Board.*® On August 11, 1944, 
the President of the United States issued Executive Order No. 9462,?° 
ordering the Director of the Office of Defense Transportation to take 
possession and assume control of the strike-bound motor carriers, in- 
cluding Wheelock Brothers, and to operate them or arrange for their 
operation. The director appointed a Federal Manager for the affected 
transportation systems and, in turn, directed him to possess, control 
and operate them or arrange for their operation.** The original Exec- 
utive Order made the property of the affected carriers immune from 
levy or attachment. During the period of governmental control (May 
11, 1944 to July 24, 1945), the corporation continued to operate under 
the same management and in the same manner as it had previously, 
except that in compliance with various governmental orders, it granted 
the wage increase called for by the War Labor Board ruling, increased 
its rates, kept separate books and accounts for the period of govern- 
mental intervention, and furnished the Federal Manager with various 
types of information such as the estimated number of tires, tubes and 


15 Supra note 1. 

16 328 U. S. 256, 66 Sup. Ct. 1062, 90 L. ed. 1206 (1946). 

17 Supra note 9. 

18 Again, the reference is to the second Portsmouth case, supra note 12. 
19 National Archives, Headquarters Dispute Case File No. 111-4448. 
209 Fep. Rec. 10071 (1944). 

219 Fep. Rec. 10102 (1944). 
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trucks necessary to maintain efficient operation during the current 
year. Wheelock Brothers sued the government in the Court of Claims 
for a taking of its property, and was allowed to recover damages in 
the amount of the wage increase ordered by the War Labor Board, on 
the theory that its property had been taken. Madden, J., dissented 
on the ground that there had been no taking, but a mere regulation in 
the exercise of the war powers.” 

The background of the Pewee case is in many respects similar to 
that of the Wheelock case. On May 1, 1944, the President of the 
United States issued an order directing the Secretary of Interior to 
take immediate possession of all mines in which there was a strike and 
to operate them or arrange for their operation in such manner as he 
should deem necessary for the successful prosecution of the war.** On 
the same day, the Secretary of Interior issued an order declaring that 
he had assumed possession and control of the strike-bound mines, 
including Pewee.** The order further provided that the president of 
each mine was designated operating manager of his mine for the gov- 
ernment, and should continue to operate the mine subject to such 
orders and supervision as the Secretary should prescribe. Although 
the various orders and regulations issued by the President and Secre- 
tary unequivocally made it clear that the government was reserving 
the ultimate right to control operations of the mines, the Pewee Com- 
pany continued to operate under the same management and in the 
same manner as it had in the past, except in the following respects.”° 
In response to governmental directives, Pewee flew the flag of the 
United States on its mine properties, distributed certain governmental 
leaflets and posters relating to the government’s intervention, fur- 
nished governmental officials with certain information concerning pro- 
duction and manpower, and granted an increase in miner’s vacation 
pay, and a refund of certain occupational charges such as cap-lamp 
rentals. The Court of Claims held that Pewee’s property had been 
taken and that plaintiff was entitled to compensation equal to the 
amount expended on increased vacation pay and refunded occupational 

22 Wheelock Bros., Inc. v. United States, supra note 1. 

23 Ex. O. 9340, 8 Fep. Rec. 5695 (1943). 

248 Fep. Rec. 5767 (1943). 

25 In the litigation before the Court of Claims, Pewee asserted that as a 
result of governmental intervention, it continued operations beyond the time 
that it believed it advisable to do so. Plaintiff’s Brief in the Court of Claims, 
p. 172. This assertion was earnestly controverted by the government. Defend- 
ant’s Brief in the Court of Claims, p. 309 et seg. The Court of Claims ruled 
that the proof did not support Pewee’s contention. Pewee Coal Co. v. United 
States, note 1 supra at p. 430. Inasmuch as the Supreme Court may have 
occasion to review the judgment of the Court of Claims, it will be assumed for 
purposes of this discussion that the court’s ruling on this point was correct, 


without any attempt to make an independent evaluation of the conflicting 
evidence. 
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charges. Madden, J., again dissented on the ground that there had 
been a mere regulation and not a taking. 

In the Oro Fina case, the War Production Board issued an order 7° 
declaring gold mines to be non-essential and requiring them to cease 
operations for the purpose of channeling mine workers into branches 
of the industry more essential to the national defense. In compliance 
with the order, Oro Fina remained closed from January 18, 1943 to 
June 30, 1945. Thereafter, Oro Fina sued in the Court of Claims on 
the theory that its property had been taken by the government for 
the period it remained closed. The government’s demurrer to the 
complaint was unanimously sustained on the ground that there had 
been no taking, but merely a permissible regulation.” 


Principles Underlying the Distinction Between Regulation and Taking 


In the consideration of this branch of the subject, some of the tests 
suggested by the existing decisions will be examined. First, there 
is the suggestion that the degree of interference with the owner’s prop- 
erty is the chief test of whether particular governmental action is a 
taking or a regulation; that “. . . regulation [which] goes too far... 
will be recognized as a taking. . . .” ** This test would seem to over- 
simplify the problem. Thus, in the Mugler and Hamilton *® cases, 
sustaining the validity of liquor prohibition, the interference with the 
property of the complaining brewers was unquestionably great, and 
yet the Court held that there had been only a regulation. So also, in 
St. Regis Paper Co. v. United States,*° where the claimant paper com- 
pany was forced to cease operations because of a War Production 
Board order prohibiting its acquisition of needed raw materials, the 
interference with the company’s use of its property was clearly great, 
but, again, the court held that there had been a regulation only.** 


26 Limitation Order L-208, 7 Fep. Rec. 7992 (1942). 

27 Oro Fina v. United States, supra note 1. 

28 Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 415, 43 Sup. Ct. 158, 67 
L. ed. 322 (1922). The principal reason for the Court’s ruling in favor of the 
claimant in the second Portsmouth case, after ruling against it in the first 
Portsmouth case, both supra note 12, would seem to be the greater degree of 
interference which was present in the second case. 

29 Supra notes 10 and 11. 

3076 F. Supp. 831 (Ct. Cl. 1948), cert. den., 335 U. S. 815, 69 Sup. Ct. 32, 
93 L. ed. 370 (1948). 

31 Cf. Omnia Commercial Corp. v. United States, 261 U. S. 502, 43 Sup. Ct. 
437, 67 L. ed. 773 (1923) (governmental requisition of output of a steel com- 
pany rendering impossible performance of a contract between plaintiff and the 
steel company to supply plaintiff with steel held not a taking of plaintiff's 
property) ; International Paper Co. v. United States, 282 U. S. 399, 51 Sup. Ct. 
176, 75 L. ed. 410 (1931) (governmental requisition of all the water power in a 
canal held a taking of the property of plaintiff paper mill which had water rights 
therein and was dependent thereon for its power supply). The Omnia and 
International Paper decisions will be considered again in note 45 infra. 
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Language found in some of the cases to the effect that in questions of 
eminent domain, the important thing is what the owner has lost, not 
what the taker has gained,** might at first sight seem to be another 
way of stating the above test; that is, that the degree of interference 
with the claimant’s property is determinative of whether particular 
governmental action is a taking or a regulation. However, the above 
language would seem to have no relation to the question whether there 
has been a taking, but rather, would appear to be merely a guiding 
principle in assessing compensation when the fact of a taking has been 
established. Thus, the government could not defeat recovery of sub- 
stantial damages by showing that the taking was in fact a burden on 
the project it was intended to further. 

Another test which seems implicit in the language of some of the 
decisions ** is that in a taking, the government appropriates an inter- 
est in the property for its own benefit or the benefit of one of its 
agents, while a regulation is intended to promote the welfare of the 
public at large. This attempted distinction would seem illusory. 
Under the definition of eminent domain universally accepted in Amer- 
ican law, the taking must be for a public use. And, under the Amer- 
ican system of government, it would seem impossible to say that any 
action of the government is taken for the benefit of the government 
as distinguished from the welfare of the public as a whole. Thus, for 
example, in the clear case of eminent domain put at the beginning of 
this note, where a county takes a farmer’s land to build a public road, 
it would seem too clear for argument that the acts of the county gov- 
ernment have not conferred any benefit on that government as dis- 
tinguished from the members of the public within the county. While 
it is true that a taking may incidentally result in a benefit to some 
particular person,** it is not at all inconceivable that a regulation may 
be of more benefit to particular persons within the group subject to 
the regulation than to others within that group. 

Another suggested test of a taking as opposed to a regulation is that 
in a taking, the burden falls only on a particular individual or limited 
group, while in a regulation, the burden falls on the public at large or 
an indefinite segment thereof. In determining the validity of this 
test, it should be noted that a regulation does not become a taking 
simply because it is more burdensome to one person than to others 


82 See Kimball Laundry Co. v. United States, 338 U. S. 1, 5, 69 Sup. Ct. 
1434, 93 L. ed. 1765 (1949). 

33 See Oro Fina v. United States, supra note 1, p. 1023; Omnia Commercial 
Corp. v. United States, supra note 31 at pp. 510-11; Mugler v. Kansas, note 
10 supra at pp. 667-69. 

84 For example, the ordinary case of a public utility corporation exercising a 
power of eminent domain given it in its charter. 
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within its scope.** Moreover, as will be shown presently, it would 
seem that the fact that action of the government singles out, as it 
were, only the property of a certain individual or a small group, does 
not, per se, make such action a taking rather than a regulation. Sub- 
ject to these two qualifications, however, this principle is one of four 
elements which appear to be essential to the existence of a compen- 
sable taking. 

These four elements or requirements of a compensable taking are 
as follows. First, as suggested above, the governmental action which 
interferes with the use of the property must affect only an individual 
or a limited group as distinguished from governmental action affecting 
the public generally or some large segment thereof. The reason for 
this requirement would seem to be that it is unfair to compel one 
person or a limited group to make a greater contribution to the gen- 
eral welfare than other members of the public, and conversely, that 
where all the members of the public or a large segment thereof are 
required to make approximately equal contributions for the public 
welfare, generally accepted standards of fairness do not require com- 
pensation to those making the contribution. Second, the interference 
with the property must be intentional in the sense that the act causing 
the interference was intentional, and the interference, a natural and 
probable consequence of the action.** This requirement is necessary 
to distinguish the case of a taking from that of negligent injury to 
property by agents or servants of the government, which would in- 
volve simply questions of tort liability and sovereign immunity.*” 
However, as is apparent from such cases as the Pumpelly case,** 
there need be no expressly manifested intention to appropriate a spe- 
cific interest in the property taken. Third, it would seem necessary 
that there be a substantial interference with the owner’s use of his 
property.*® It is well settled in the law generally that a property 
owner cannot complain of incidental inconveniences suffered in the 
use of his property because of the reasonable use by others of their 
property, and there would seem to be no reason to adopt any differ- 
ent rule in the case of incidental inconveniences suffered by property 
owners in the use of their property because of the reasonable conduct 


35 Bowles v. Willingham, 321 U. S. 503, 64 Sup. Ct. 641, 88 L. ed. 892 (1944). 

36Second Portsmouth case, supra note 12. 

87 As, for example, in a suit under the Tort Claims Act, Title 28, United 
States Code, sections 1346, 2671 et seq. 

38 Supra note 9. 

89 Compare the first Portsmouth case with the second Portsmouth case, both 
supra note 12. Also cf. United States v. Sponenbarger, 308 U. S. 256, 60 Sup. 
Ct. 225, 84 L. ed. 230 (1939); Marion and Rye Valley Ry. v. United States, 
note 14 supra; P. Daugherty v. United States, 83 F. Supp. 688 (Ct. Cl. 1949), 
cert. den., 338 U. S. 858, 70 Sup. Ct. 99 (1949). 
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by the government of its affairs. Fourth, it would seem necessary 
that the substantial interference resulting from the intentional action 
of the government should be in the form of some positive invasion of 
the property, rather than an exercise of a purely negative power to 
prevent the owner from using the propety in certain ways. 

Of those four requirements, the first three may also be present in 
cases of regulation. The fourth requirement, it is believed, is the one 
which is present in cases of taking but not in cases of regulation. In 
other words, in regulation, the government merely sets limits to the 
ways in which the owner may use his property, without itself affirma- 
tively encroaching upon the property, while in a taking, the interfer- 
ence with the owner’s use of his property is caused by affirmative 
invasion of the property as a consequence of the government’s acts. 

Testing these principles against the situations mentioned earlier in 
relating the history of the problem, the results are as follows. First, 
let us apply them to the case of the farmer whose land is taken by 
the county to build a public road. Here, the governmental action 
obviously affects only one man’s property. The intereference with 
his use of the property is intentional. The interference is clearly sub- 
stantial. And, the interference takes the form of a positive encroach- 
ment rather than a negative limitation. Hence, all of the above four 
requirements are clearly present. Second, let us take the case of the 
public utility whose earning power is adversely affected by a rate 
order. Let us assume that the rate order was directed only at one 
utility company as distinguished from an administrative regulation of 
general application, and that the utility is clearly prevented by the rate 
order from making a “fair return.” In this situation, it could hardly 
be suggested that the utility could continue operating at a loss under 
the order and then recover its losses in a suit against the government 
on the theory of eminent domain. Rather, the proper course for the 
utility to pursue would be to contest the validity of the order by appeal 
from the proceedings before the regulatory body, or by injunction suit, 
or by disregarding it and then attacking its validity in enforcement 
proceedings brought by the regulatory commission.*® Testing the 
rate order by the above four principles, it appears, first, to be directed 
at a particular individual ; second, to have been intentional ; and third, 
to have caused substantial interference with the owner’s property. 
However, it would seem not to meet the fourth requirement because 
the interference was not the result of a positive encroachment or inva- 
sion, but was merely the result of a negative limitation. That is, the 
utility was permitted to use its property just as it had previously, 


40 Accord, Morrisdale Coal Co. v. United States, 259 U. S. 188, 42 Sup. Ct. 
481, 66 L. ed. 892 (1922). 
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subject to the limitation that in so doing, it should not charge more 
than the specified rates. Hence, it would appear proper to say that 
there was no taking, but merely a void regulation, which the utility 
could have had set aside, but which it could not use as the basis of a 
claim of taking requiring payment of just compensation.*t Next, as 
to the cases involving incidental damage by reason of repairs and 
improvements to adjacent highways, which have been held not to be 
takings.** These cases may well meet the first requirement, 7. e., that 
the governmental action affects only a single individual or a limited 
group. The second requirement, that of intention, is probably also 
present, because the government could be said to have intentionally 
taken the action, knowing full well that it would necessarily interfere 
with adjacent landowners’ use of the property. It is quite doubtful 
that these cases meet the third requirement, i. e., substantial interfer- 
ence with the use of the property. They could well be said to come 
under the general principle that each landowner must bear, without 
remedy, the incidental inconveniences attendant upon a reasonable use 
by others of their land. The cases probably could be said to meet the 
fourth requirement of a taking, 7. e., that the interference was caused 
by some positive physical invasion or encroachment resulting from 
the government’s activities. Since these cases meet the first, second, 
and fourth requirements of a taking, but fail to meet the third, it 
would seem most accurate to classify them neither as takings nor as 
regulations, but simply as the unavoidable consequences of living in 
organized society, which like similar inconveniences caused by reason- 


41 Two situations which might be considered together with the public utility 
example given above are (1) the abatement of public nuisances, such as the 
padlocking of a house of prostitution, and (2) the destruction of ordinarily 
innocuous property under a public necessity, such as the dynamiting of a 
dwelling house to prevent the spread of a conflagration. No one would contend 
that the government is liable to pay just compensation in a proceeding to abate 
a public nuisance. Testing the abatement situation by the four principles sug- 
gested above, it appears that many of the abatement cases do not meet the 
fourth requirement of a taking, because they involve only a negative limitation 
upon the use of the property concerned. In cases in which abatement of the 
nuisance entails actual destruction of the property concerned, the first require- 
ment of a taking is not present, because the destruction of the property is 
merely the means of enforcing a standard of conduct which applies generally 
to all members of the public. In the second situation, involving destruction of 
innocuous property under a public necessity, compensation is generally denied 
unless expressly provided for by statute. Bowditch v. Boston, 101 U. S. 16, 
25 L. ed. 980 (1879). In this situation, the four requirements of a taking would 
all seem to be present, and it is difficult to see why compensation is not allowed. 
Perhaps, as suggested by Mr. Justice Sutherland in the Omnia case, supra note 
31 at p. 508, the basis of the doctrine is tradition. See Hall and Wigmore, 
Compensation for Property Destroyed to Stop the Spread of a Conflagration 
(1907) 1 Inu. L. Rev. 501, 514-520, advocating compensation of the injured 
owner. 


42 Supra note 8. 
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able acts of private adjoining landowners, are not deemed of such 
consequence as to justify redress in the courts. 

As to cases like the Mugler, Hamilton, and St. Regis decisions,** 
which were held to involve only regulation, it would seem clear that 
they meet the second and third requirements, in that the government 
intentionally took action which would necessarily, and in fact did, 
seriously interfere with the owner’s use of his property. But, the first 
requirement was lacking, because, the governmental action in question 
was of general applicability. It was not directed at the property of 
the claimants alone, or at the property of a limited group of which 
claimants were members. The fact that the claimants in these cases 
were more seriously affected by the governmental action than were 
others was purely incidental. Moreover, the fourth requirement was 
not present in these cases, because the governmental action did not 
take the form of an affirmative encroachment upon the property, but 
rather, merely set limits to the way in which the owners might deal 
with it. 

In the Pumpelly, Portsmouth and Causby cases,** which were held 
to involve takings, the first requirement would seem clearly to have 
been met, because the effect of the governmental action in question 
was to single out the property of the claimants for burdens to which 
other members of the public were not being subjected. The second 
and third requirements would also appear to have been present, be- 
cause, here again, there was intentional action on the part of the gov- 
ernment which necessarily would, and in fact did, result in serious 
interference with the owner’s use of his property. Finally, in these 
cases, the fourth requirement would seem clearly to have been present. 
In each of these cases, as distinguished from the Mugler, Hamilton 
and St. Regis decisions, the interference resulting from the govern- 
ment’s action took the form of a positive invasion or encroachment on 
the property of the claimant: in the Pumpelly case, by inundation ; in 
the Portsmouth case, by shellfire; in the Causby case, by low-flying 
aircraft. 


43 Supra notes 10, 11, and 30. 

44 Supra notes 9, 12, and 16. 

45 The Omnia decision appears difficult to harmonize with the International 
Paper Co. case, both supra note 31, in the light of the fourth requirement above. 
The holding in the International Paper case can readily be explained on the 
ground that the claimant’s right to the use of the water in the canal was a 
recognized interest in real property which was rendered valueless by the gov- 
ernment’s affirmative act of diverting the subject of that right, #.e., the water, 
to other uses. Hence, the holding that there had been a taking would seem 
correct, assuming the validity of the fourth requirement for a taking mentioned 
above. However, in the Omnia case, where there was held to be no taking, 
the claimant also had a recognized property right, i.e., a right, under its con- 
tract, to a certain quantity of the output of the steel company; and the acts 
of the government rendered that right valueless by affirmatively diverting the 
subject of the right, #.e., the steel plant’s output, to other uses. 





EDITORIAL NOTES 197 


The Oro Fina, Pewee and Wheelock Cases Viewed in the Light 
of these Principles 


Assuming that the above demonstration has shown the four sug- 
gested requirements of a taking to have some validity, it will be of 
interest to consider their possible application to the Oro Fina, Pewee 
and Wheelock cases.** Inasmuch as the purpose of this note is to 
discuss general principles rather than the correctness of particular 
decisions, and since the above four principles are by no means intended 
to be a definitive statement of the law on the subject, no attempt will 
be made to state categorically whether the Court of Claims was “right” 
or “wrong” in deciding these cases as it did. 

First, the Oro Fina case. In this case, the governmental action 
causing the interference took the form of a directive addressed to the 
gold mining industry in general, and did not single out the claimant’s 
mine alone.*? Hence, the first requirement of a taking as outlined 
above was not present, 7. ¢., that the claimant’s property has been 
singled out for some burden not shared by the rest of the public, or 
some large segment thereof. It could, however, be argued that the 
gold mining industry is such a limited segment of the mining industry 
or of industry in general, that the first requirement was met. The 
second and third requirements clearly appear to have been met, be- 
cause the action was intentional and the interference with the prop- 
erty, substantial. But, it appears that the fourth requirement of a 
taking was not present, because, the interference was the result merely 
of a negative prohibition. The owner was told that he could not use 
his property for purposes of gold mining. The government took no 
action which affirmatively encroached on any other use he chose to 
make of it. That there may have been no other uses which he chose 
to make of it or could have made of it, was due to characteristics inher- 
ent in the land and the claimant, and possibly to the nature of the 
agreement between him and his lessor, but not due to any positive 
invasion of the land flowing from the government’s acts. Hence, even 
though it might be said that the first requirement of a taking was 
present, the decision that there was only a regulation would be sus- 
tainable on the ground that the fourth requirement was not met. 

In the Pewee and Wheelock cases, there is a much stronger ground 
for saying that the first requirement was present. In both cases, the 
governmental action constituting the basis of the claim of taking was 
in the form of orders for taking possession addressed to specifically 
designated establishments, among which were the establishments of 
the claimants,** while in the Oro Fina case, the governmental action 

46 Note 1 supra. 


47 Note 26 supra. 
48 Notes 20, 21, 23, and 24 supra. 
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in question took the form of a directive addressed to the gold mining 
industry in general. Moreover, the War Labor Board order which 
served as the basis of the wage increase for which the court awarded 
compensation in the Wheelock case was not a directive of general 
application, but an opinion of the board rendered in a specific dispute 
between the operators’ association of which Wheelock was a member, 
and the union representing Wheelock’s drivers.*® So also, in the 
Pewee case, the basis of the increased vacation pay and occupational 
charge refunds for which the court awarded compensation, was a deci- 
sion of the War Labor Board rendered in a specific dispute between 
the mine operators and the miners’ union.*®° Finally, these orders of 
the War Labor Board were retroactive, while the order in the Oro 
Fina case was prospective. 

The second requirement, that of intentional action, was plainly 
present in both cases. The existence of the third requirement, that of 
substantial interference, is perhaps more doubtful than the existence 
of any of the other three requirements. Issuance of the orders for 
taking possession, alone, could probably not be deemed a substantial 
burden.** Compliance with governmental demands for information, 
and adherence to prescribed methods of accounting might be said to 
have become one of the generally accepted burdens of doing business 
today. Having to fly the American flag and distribute governmental 
leaflets and posters would hardly seem burdensome. As to the wage 
and vacation pay increases and the refund of occupational charges, it 
might be argued that even though these directives were not general 
and prospective, but directed at particular concerns and retroactive, 
nevertheless, they were not so disproportionate to the burdens being 
assumed by the public at large in furthering the war effort, that spe- 
cial compensation should be awarded to those firms which were sub- 
ject to the directives. The absence of substantial interference with 
the claimant’s property as a result of the government’s action is the 
strongest point in support of the dissent. 

As to the fourth requirement of a taking, that of positive encroach- 
ment or invasion as distinguished from negative limitation, it is at 
once apparent that the orders for taking possession were plainly 
affirmative in form. The owners were unequivocally told that the 
government had assumed possession and control of their property. It 
might be argued that the orders prescribing wage and vacation pay 
increases and occupational charge refunds, if considered apart from 
the orders for taking possession, were only limitations on the use by 


49 Note 19 supra. 
50 In re Bituminous Coal Operators, 8 War Las. Rep. 502 (1943). 
51 Marion and Rye Valley Ry. v. United States, note 14 supra. 
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the companies of their property, without any affirmative encroach- 
ment resulting from the government’s acts. However, even if the 
orders prescribing wage and vacation pay increases and occupational 
charge refunds are viewed apart from the orders for taking posses- 
sion, the above reasoning is weak when the retroactive effect of the 
wage and vacation pay increases and occupational charge refunds is 
considered. And, it is unrealistic to attempt to view those govern- 
mental requirements apart from the orders for taking possession pur- 
suant to which those requirements were made. When the wage and 
vacation pay increases and other demands of the government are 
viewed in the light of the orders for taking possession, by which the 
government affirmatively purported to assume possession and control 
of the claimant’s properties, it would seem artificial to say that those 
demands of the government were anything but affirmative and posi- 
tive exercises of the possession and control so assumed. Hence, the 
fourth requirement of a taking suggested above, was present in the 
Wheelock and Pewee cases.** 

In arriving at its decision in these two cases, the Court of Claims 
relied strongly on the case of United Mine Workers v. United 
States,®* where, in the course of sustaining the validity of a restrain- 
ing order procured by the government against the United Mine Work- 
ers, the Court said that the restraining order was not prohibited by 
the Norris-La Guardia Act, because, by reason of governmental 
“seizure,” the mine workers were employees of the government. 
While it is true that there is language in the United Mine Workers 
decision which tends to support the conclusion that the government 
had taken the mines, that case should not be conclusive as to the situ- 
ation in the Wheelock and Pewee cases. First, the narrow question 
essential to the decision in the United Mine Workers case was whether 
a court may issue a restraining order to maintain the status quo, 
where there is a substantial question of jurisdiction, pending a deter- 
mination of the question of jurisdiction. There is respectable author- 
ity that a court may maintain the status quo in such case to prevent 
one of the parties from frustrating a possible finding of jurisdiction 


52 Another possible point in support of the dissent in the Pewee and Wheelock 
cases is the so-called “but for” rule sometimes used in negligence cases. That 
is, it might be said, as contended by the government in the Pewee case, that if 
the companies had not paid the increased wages and vacation pay allowances 
as ordered, their workers would all have gone on strike, and they would not 
have been able to operate at all. Defendant’s Brief in the Court of Claims, 
pp. 292-94. United States v. Sponenbarger, cited supra note 39, suggests ap- 
plication of the “but for’ rule to eminent domain cases. Determination of 
whether the “but for” rule should have been applied in these two cases would 
involve the writer’s personal evaluation of the evidence, which, as has been 
stated, note 25 supra, is beyond the scope of this discussion. 

53 330 U. S. 258, 67 Sup. Ct. 677, 91 L. ed. 884 (1948). 
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by bringing about a fait accompli which renders the case moot on the 
merits.** Further, it does not appear that the possible implications of 
its decision on the serious but unrelated question of governmental lia- 
bility to the mine owners was urged on the Court in the United Mine 
Workers case, and it would be unfair to the Court to extend its lan- 
guage to a situation which was not within its contemplation when it 
wrote the opinion. 


Conclusion 


The object of this discussion has been to attempt to isolate some 
guiding principles underlying the distinction between a taking of prop- 
erty requiring payment of just compensation, and other forms of gov- 
ernmental interference with private property, including chiefly, regu- 
lation, requiring no compensation. Four guiding principles have been 
formulated, all of which would seem to be essential to the existence 
of a compensable taking. First, the governmental intereference com- 
plained of must be confined to one individual or a limited group, as 
opposed to a burden upon the public generally or a large segment 
thereof. Second, the interference must have been intentional in the 
sense that the governmental action causing the interference was inten- 
tional, and the interference, a natural and necessary consequence of 
the intended act. Third, the interference must have been substantial. 
Fourth, the interference must have been caused by positive encroach- 
ment or invasion of the property resulting from the government’s 
action. 

Of these principles, the first three may or may not be present in 
the case of a regulation. The fourth would seem to be the distin- 
guishing feature of a taking as opposed to a regulation. Cases in 
which the fourth element is present, but in which one or more of the 
other three elements are missing, would seem to be neither takings 
nor regulations.*° It would appear most accurate to classify these 
cases, depending on the circumstances of each case, either as reason- 
able interferences with the unfettered use of property which are un- 
avoidable in organized society and not of sufficient consequence to 
merit judicial relief, or as tortious invasions of property interests in 
which liability of the government depends upon questions of sovereign 
immunity and of liability for the torts of one’s agents or servants.** 


Dean F. CocHRAN 


cise) States v. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 51 L. ed. 319 


55 Supra note 8. 
56 Supra note 37. 
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CoRROBORATIVE EVIDENCE IN CHEMICAL INTERFERENCES 


It is axiomatic in patent interference proceedings that the burden 
of establishing priority of invention by a “preponderance of evi- 
dence” * is upon the junior party. In order to sustain this burden 
of proof, the evidence offered by the junior party must fulfill two 
fundamental requirements. “From time immemorial”? and with 
“singular unanimity” * the patent tribunals have uniformly held that 
independent corroboration of an inventor’s testimony is “absolutely 
requisite in determining the acceptability of such testimony as proof 
of reduction to practice.” * Furthermore, the independent corrobora- 
ting evidence must be pertinent and material; it must corroborate 
the invention as it is defined in the counts. This latter requirement 
is so elementary in the field of evidence that it is often taken for 
granted by the parties and tribunals. While in many instances this 
second requisite is indistinguishable from the independent corrobora- 
tion and would appear to merge therewith, there are situations where 
the evidence clearly fulfills the first requisite yet is insufficient to sus- 
tain the burden of proof because it fails to corroborate the invention 
as claimed. 

It is this second requirement which is of particular importance in 
chemical interferences because of the inherent peculiarities attributed 
to chemical inventions which are not present in non-chemical inven- 
tions. Due to what is generally termed the unpredictability of chem- 
ical reactions, the patent tribunals have deemed it absolutely essential 
to meticulously scrutinize the evidence for a guarantee that it actually 
corroborates the invention of the counts. This involves a methodical 
review of the evidence for assurance that the conclusions appar- 
ently stemming therefrom and/or asserted therein are actually war- 
ranted by the precise facts attested to when they are viewed in 
the light of the strictest rules for authenticating what transpires dur- 
ing chemical reactions. 

In non-chemical inventions, compliance with this requirement is 
not generally as difficult mainly because such inventions are more 
readily manifested by drawings or by models whose workings can be 
attested to by almost any competent mechanic or engineer. How- 
ever, the inventor of a chemical compound, for instance, can not 
simply exhibit his product to another skilled chemist with the ex- 
pectation that the observer will be capable of scientifically identify- 


1 Israel v. Cresswell, 35 C. C. P. A. (Patents) 890, 895, 166 F. (2d) 153, 76 
U. S. P. Q. 594 (1948). 

2 [bid. 

3 Thurston v. Wulff, 35 C. C. P. A. (Patents) 794, 801, 164 F. (2d) 612, 76 
U. yy Q. 121 (1947). 

At. 
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ing the compound. Much the same problem confronts the inventor 
of a process involving a chemical reaction. 

Mainly due to the added burden imposed by the second require- 
ment, the junior party in a chemical interference is faced with a 
unique and almost insurmountable task of sustaining his burden 
of proof. To prevail, the chemical inventor not only must introduce 
evidence that is independent of his own testimony and knowledge, 
but also he must produce evidence that will convince the tribunals 
of its scientific credibility. 


Reason for Independent Corroboration 


Much of the confusion encountered in correctly evaluating the in- 
itial requirement that the corroborative evidence be totally independ- 
ent of the inventor’s testimony has resulted from the erroneous asso- 
ciation of the requirement with an attempt merely to insure freedom 
from fraud in interference proceedings. Nothing could be more in- 
accurate, since the requirement is clearly not considered a reflection 
upon the honesty of the inventor and the veracity of his testimony. 
Nor is it even based solely on the desire of the tribunals to remove 
all elements of potential fraud. Actually, if the motivating force be- 
hind the requirement was simply a desire to insure the tribunals of 
the truth of the inventor’s testimony there would be no necessity for 
applying the rule with such harsh strictness. Certainly any rule 
that removed all possibility of fraud and perjury would suffice, but 
no such rule has ever been accepted. Many junior parties have suc- 
ceeded in proving to and convincing the tribunals that under the cir- 
cumstances at bar the events have occurred as claimed and still have 
failed to sustain the burden of proof because there was no independ- 
ent corroboration. 

Thurston v. Wulff® is the latest decision that serves to clearly 
illustrate this proposition. Appellant Thurston, the junior party, 
failed to prevail before the Patent Office Board of Interference Ex- 
aminers because his evidence was not independently corroborated. 
In his argument before the United States Court of Custom and Pat- 
ent Appeals, Thurston sought to base his appeal on the impropriety 
of applying the rule with such strictness when the evidence is free 
from suspicion of fraud and would otherwise warrant a finding in 
his favor. Thurston maintained that the more appropriate rule to 
apply would be “. . . to the effect that if the testimony is convincing, 
and particularly if it is supported by other facts and circumstances 
which strengthen the testimony of the inventor, it should be re- 


5 Supra note 3. 
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garded as sufficient.”* He then pointed out that the research in 
question was performed in a large, well-conducted industrial labora- 
tory where as a matter of normal and proper business routine ac- 
curate books and records were prepared and complete data on ex- 
periments were compiled. In such surroundings, appellant main- 
tained there was not much opportunity for a fraud being perpetrated 
and there was little likelihood that the testimony of the inventor, 
who was of conceded high moral character, would involve perjury. 

Clearly, the contention was a direct attack on the propriety of 
the rule. The court expressed sympathy with the contentions of 
Thurston regarding the harshness of the rule of independent cor- 
roboration especially “. . . in many cases where there is not the 
least suspicion of fraud or perjury and where the testimony, under 
other circumstances, would be regarded as convincing and would be 
accepted as sufficiently probative . . .”* but nevertheless ruled that 
" . independent corroboration of an inventor’s testimony is abso- 
lutely requisite in determining the acceptability of such testimony as 
proof of reduction to practice.” * (emphasis added. ) 

In Israel v. Cresswell,® the court was confronted with a similar 
problem in a comparable situation although Israel made no direct con- 
tention that the rule should be modified. After sustaining the Board 
of Interference Examiners which found independent corroboration 
lacking on certain essential points, the court went on to discuss the 
prevalent complaint of many recent parties upon whom the burden 
of proof rested with respect to the harshness of the rule: 


Now and then it has been suggested that application of the 
rule carried with it a reflection upon the veracity of one claiming 
to be an inventor. It is true that the requirement probably re- 
moves a temptation which would otherwise exist, but it has never 
been our supposition that the underlying reason for the rule is 
lack of faith in the credence of those who seek the benefits of the 
patent laws. It has been our theory that it is based upon the 
recognized necessity of so guarding the integrity of the patent 
system that there will be as little doubt as possible that the actual 
inventor receives the award. (emphasis added.) *° 


Self-Serving Evidence 


One of the general classes of evidence the party having the burden 
of proof normally endeavors to rely upon to sustain the burden is the 
laboratory notebooks, experimental data sheets, written memoranda 


6 Jd. at p. 800. 

7 [bid. 

8 Id. at p. 801. 

9 Supra note 1. 

107d. at pp. 895-896. 
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and reports made to superiors, formal correspondence with others, 
and similar documentary papers which have been kept and prepared 
during the course of experimentation. Regardless of the established 
and accepted completeness, authenticity, and accuracy of this type of 
evidence, it has never been able to meet the absolutely essential re- 
quirement of being an independent corroboration of the inventor’s 
own testimony since such evidence is merely self-serving in char- 
acter.** 

The major difficulty involved in understanding the reason why 
this evidence is insufficient has arisen because of the somewhat in- 
decisive terminology found in several of the decisions to the effect 
that such evidence fails to corroborate the inventor’s testimony. Since 
corroborative evidence has sometimes been defined as “additional 
evidence of a different character to the same point,” ** it is clear 
that the better and possibly more accurate way to state the proposi- 
tion is to the effect that the evidence must be independently corrobora- 
tive. Probably the briefest, yet most precise definition of what con- 
stitutes independent corroborative evidence is found in Thurston v. 
Wulff ** where the court said : 


Such proof or evidence should be independent of the testi- 
mony of the inventor and should not consist of self-serving doc- 
uments prepared by him or under his direction, nor should it be 
based upon facts the truth of which depends upon information 
received from the inventor. (emphasis added.) ** 


Viewed in the light of the language in the Thurston case, it is 
evident that documents of this class are nothing more than another 
form of the inventor’s own testimony. They are not based on in- 
formation or knowledge which was obtained from a separate source, 
but instead can be traced directly back to the inventor for the basis of 
their authenticity. 

In an earlier and frequently cited decision, Collins v. Olsen,* the 
court expressed itself on the matter as follows: 


We must conclude that the statements in reports by Olsen, 
no matter how clear, as to what he used, what he did and what 


11 Searle v. Glarum, 179 F. ag | 974, 84 U. S. P. Q. 454 (C. C. P. A. 1950); 
Senkus Me a ou C.F A. (Patents) 1008, 7 F. A 597, 77 U. S. 
P. Q. 113 (1948) ; ime. v. Clements, 6 CC (Patents) 1262, 
136 F. "3d) 1002, 58 U. S. P. Q. 539 (1943) ; Noh v. yo an C.. €. 
P. A. (Patents) 4 125 F. (2d) 709, 52 U. S. P. O. 495 (1942): Kear v. 
Roder, 28 C. C. (Patents) 774, 115 F. (2d) 810, 47 U. S. P. Q. 458 
(1940) ; Collins 4 a 26 C. C. P. A. (Patents) 1017, 102 F. (2d) 828, 
41 U. S. P. Q. 220 (1939). 

12 Brack’s Law Dictionary (3d ed. 1933) 444. 

18 Supra note 3. 

14 Note 3 supra. 

15 Supra note 11. 
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the results were, cannot be accepted as proof of reduction to 
practice, unless fully corroborated, even though such reports 
were made to an official who had such confidence in their ac- 
curacy that he was willing to act upon them without complete 
and independent investigation. While they constitute good evi- 
dence of conception they are self-serving on the question of 
reduction to practice.*® 


The Corroborating Witness 


A second type of evidence offered by the party having the burden 
of proof is the testimony of a corroborating witness who purports to 
have witnessed the inventor’s performance of the acts upon which the 
priority of invention is based. Theoretically, there is no valid reason 
why such testimony can not satisfy the two requirements which 
corroborative evidence must meet for it to be sufficient. Unfortun- 
ately, from a practical standpoint, it is exceedingly difficult to con- 
vince the tribunals that such testimony, when subjected to careful 
analysis, actually fulfills the two requisites. This can be attributed 
to the fact that there is a possibility that such evidence contains in- 
herent and fundamental weaknesses which render the evidence in- 
effective in chemical interferences to establish priority of invention. 
For one thing, there is the well-founded suspicion that at least a 
portion of the testimony of the corroborating witness is not based on 
his own personal observations, but is founded upon hearsay. Further- 
more, in chemical inventions visual observation of the experimenta- 
tion does not permit even the most skilled chemist, who is thoroughly 
familiar with the problem, to testify as to the details and results of 
the witnessed work with any assuring degree of scientific accuracy. 

These potential weaknesses which do much to detract from the 
apparent value of this class of testimony can be illustrated by a simple 
hypothetical situation which is not unlike many actual cases. A, the 
inventor, carries out a process to produce new compound X. Real- 
izing that independent corroborative evidence is required, A requests 
B, a skilled chemist, to observe his production of X. Before per- 
forming the process, A normally briefs the problem to B, explaining 
the theory of the reaction, previous work, and what he is going to do 
during the course of the experiment. In an interference proceed- 
ing, A offers B’s testimony of his observations. That much of 
B’s testimony has been unintentionally colored by what he was 
told by A is a distinct and realistic possibility. Even a most cautious 
and observing B might be prone to assume the existence of a given 
experimental condition in view of what A has previously told him 
concerning the work. Further, B’s testimony that he saw A produce 


16 Jd. at p. 1022. 
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compound X would be valueless from a scientific standpoint if he did 
not observe a proper analysis of the very same product he saw pro- 
duced. 

Confronted with the testimony of a corroborating witness which 
may have such serious latent shortcomings, it is understandable 
why this testimony has not met with much success before the tri- 
bunals. In an effort to assure itself that the testimony is free from 
any of these weaknesses which would render it valueless, the patent 
tribunals have found it absolutely necessary to subject the testimony 
to microsopic analysis. This has resulted in the unanimous require- 
ment that a corroborating witness personally observe and testify as 
to all the essential factors concerned in the reduction to practice. 

There is little difficulty in comprehending the patent tribunals’ 
rejection of alleged corroborating testimony where the record clearly 
does not show that the witness is testifying from his own personal 
knowledge. Such evidence is nothing more than hearsay and is most 
probably based on information derived indirectly or directly from the 
inventor. Wairshing v. Pine v. Waite ** exemplifies such a situation. 
The count concerned a nickel plating bath to which lauryl alcohol 
was added. Appellants, Clifton and Wirshing, offered the testimony 
of Phillips, a superior to whom they reported their work. However, 
the court noted that the record of Phillips’ testimony was completely 
devoid of any evidence that he personally witnessed the adding of 
the lauryl alcohol to the plating bath. The court also commented 
that there was nothing to show that Phillips’ knowledge was not 
entirely confined to what appellants told him verbally or in their 
reports. Much the same attitude is reflected in Kear v. Roder ** where 
the court considered the testimony of a corroborating witness and 
remarked : 


The only witness whose testimony tends to corroborate ap- 
pellant’s testimony as to reduction to practice of the invention is 
Diamond; but the difficulty with that testimony is that it is not 
clear whether his corroborating testimony is based wholly upon 
his personal knowledge or in part upon conversations with ap- 
pellant and reports, entries in appellant’s notebooks, and the 
time cards of appellant. (emphasis added.) *® 


; In Lichtenwalter v. Caron,”° the affidavit by one Hill was relied 
upon by appellant, Lichtenwalter. After broadly testifying about the 
nature of the work he observed, Hill also remarked in the affidavit: 
“From these reports [appellant’s written reports] and from confer- 


1728 C.C. P. A. (Patents) 1052, 118 F. (2d) 916, 49 U. S. P. Q. 271 (1941). 


19 Jd, at p. 779. 
20 34 C.C. P. A. (Patents) 792, 158 F. (2d) 1011, 72 U. S. P. Q. 271 (1947). 
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ences with Myrl Lichtenwalter [appellant] and his associates as well 
as from personal observations of work in the laboratory, I prepared 
the following periodical reports. .. .”** The court agreed with the 
Board of Interference Examiners that “. . . from the witness Hill’s 
affidavit that some, at least, of the information acquired by him was 
obtained from appellant and that as the witness failed to specify any 
particular experiments or portions thereof which he personally ob- 
served, it was impossible to determine from his affidavit what part of 
his alleged information was obtained from personal observation of ap- 
pellant’s experiments, and that, therefore, the testimony of the witness 
was not sufficient to corroborate the testimony of appellant. . . .” ** 
Furthermore, the court remarked that unless the witness personally 
observed the work “. . . he can only testify from what he considers 
as authentic hearsay reports of what took place... .”** (emphasis 
added.) 

Again in Searle v. Glarum,** the court reiterated its position on this 
type of evidence. The Board of Interference Examiners had con- 
cluded that the testimony of Dr. Lontz, the corroborating witness, 
to the effect that he was “familiar” or “thoroughly familiar” with the 
inventor’s work “. . . does not necessarily mean that the familiarity 
described by Dr. Lontz was based on direct knowledge rather than 
on hearsay. . . .”*° Affirming the board’s decision, the court con- 
curred that the failure of Dr. Lontz to “. . . positively say he saw 
appellant’s experiments with any particularity. . . .” ?* rendered the 
testimony insufficient for purposes of corroboration. 

The primary difficulty in appreciating and evaluating the attitude 
of the patent tribunals towards this class of evidence arises in instances 
where the witness’ testimony contains a relatively complete descrip- 
tion of his personal observations, but the description of such personal 
observations is lacking in several of the many details that may be 
involved. Clearly, the tribunals “. . . are not at liberty to supply a 
missing fact by use of the imagination. . . .” 77; and, since “. . . the 
old expression to the effect that no chain is stronger than its weak- 
est link is appropos . . .” **, the answer to this problem resolves itself 
into a determination of what details are vital in establishing the 
chain of evidence and what facts are unimportant. In the language 
of the courts “. . . there must be independent corroboration of all 


28 Td. at p. 902. 





208 THE GEORGE WASHINGTON LAW REVIEW 


the essential factors concerned in the reduction to practice. . 
(emphasis added. )?° 

Actually, there appears to be no one answer to the problem, but 
instead the answer depends on the peculiar facts of each case. The 
tribunals have held evidence insufficient because it does not extend to 

. the limitations contained in the counts in interference.” *° Even 
the valid inference that all the essential factors include at least those 
factors contained in the counts does not truly solve the problem. 
Such an analysis merely results in expressing what happens when 
an essential factor is lacking and not what type of evidence properly 
contains the essential elements. 

Thurston v. Wulff ** exemplifies the approach taken by the tri- 
bunals to a count for a new chemical compound and indicates per- 
sonal knowledge of the identity of the compound is an essential 
factor. The testimony of witness Archer was relied upon by Thurs- 
ton to corroborate the sample offered by him as evidence of reduction 
to practice. Archer stated that he observed Dr. Thurston adding 
nitromethane to liquid ammonia contained in a Dewar flask which 
resulted in the precipitation of some material. Thereafter, he stated 
he saw appellant add acrylonitrile to the contents which were reddish. 
Appellant then showed Archer the product which had been recrystal- 
lized and was a white crystalline solid. At a later time, Archer noted 
that the product had not been analyzed and so informed appellant. 
In witness’ presence, Thurston then placed a white crystalline 
product in a sample bottle and inscribed Code No. 230-1-6-66 on the 
label together with the melting point and his name. Witness was 
then shown the analytical report of the sample which indicated the 
product in the sample bottle to be the one defined in the count. The 
Board of Interference Examiners with whom the court completely 
agreed, carefully scrutinized the testimony and concluded that the 
evidence was insufficient. The discussion is worthy of note: 


A summary of all this testimony indicates that Archer saw a 
process carried out which should allegedly result in the com- 
pound of the count. It has not been established that he saw the 
product isolated and purified. After the alleged purified sample 
was shown to him by Thurston it apparently remained in Thurs- 
ton’s custody until some later date when it was bottled, given 
a code number and apparently analyzed. After this analysis 
was completed the sample was again returned to Thurston and 
remained in his custody. . 

These facts become of ‘considerable importance in the instant 
case, for Archer, who was the principal corroborating witness, 


29 Senkus v. Johnston, supra note 11 at p. 1010. 
30 Jd. at p. 1011 
31 Supra note 3. 
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apparently had to rely on Thurston for the identification of the 
original substance as well as for the reidentification thereof on 
two later occasions. Archer did not and apparently could not 
testify of his own knowledge that the product first shown him 
by Thurston was in fact the product of the process he had pre- 
viously witnessed. Moreover, Archer could not know of his own 
knowledge that the product he later saw being labelled 260-1-6-66 
was the same as that previously shown him by Thurston. 

Finally, Archer could not know of his own knowledge that the 
contents . . . was the same as that originally placed in the bottle 
in his presence several years before. . . . 

This testimony clearly shows Archer commendably recog- 
nized that his knowledge concerning the contents of Exhibit 12 
[the sample] is, in the final analysis, dependent on Thurston. 
The fact that he “believes” the contents to be as stated un- 
doubtedly shows his confidence in Thurston, but for our purposes 
his testimony is necessarily hearsay, . . 


Then after reviewing these points, the tribunal summarized: 


Under the circumstances it is difficult to see how Archer could 
know of his own knowledge what the identity of the compound 
really was at any time, or that he could know that it resulted 


from the reaction which he had previously observed. (emphasis 
added. ) * 


In Reed v. Cislak ** the court reaffirmed and elaborated on its posi- 
tion in the Thurston case with respect to the necessity that the cor- 
roborating witness know personally the identity of the product even 
in cases where the invention is a process involving a chemical re- 
action. The counts were directed to a process of making nicotinic 
acid. One witness recited details of apparatus, procedure, propor- 
tions of ingredients, concentrations and temperatures; and also that 
he saw the product isolated during its preparation, as well as the 
results of tests made to identify the product. After remarking 
about other weaknesses in the testimony, the court directed its at- 
tention to the witness’ identification of the product : 


Furthermore, as he stated, he only saw the color of the color 
test for nitrogen after that test had been completed, and he did 
not see appellant carry out the identification of the product ob- 
tained. (emphasis added.) ** 


Accordingly, where the identification of the product is necessary to 
determine whether or not the process has accomplished its intended 
result (as in all inventions wherein a chemical reaction is involved) 
or whether or not a particular compound is produced, the corrobora- 


382 Jd. at pp. 798. 


33 36 C. C. P. A. (Patents) 1117, 175 F. (2d) 972, 82 U. S. P. Q. 215 (1949). 
34 Jd. at p. 1121. 
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ting witness who has personally seen the process must also actually 
observe the identifying tests made by the inventor. If he only sees 
the unconfirmed results of the process there is no corroborating evi- 
dence which assures the court that the inventor has performed the 
tests on the identical product the witness saw produced. 

A similar approach was employed in the earlier case of Johannson 
v. Patnode* although the court did not specifically use the same 
language in treating the testimony of Hyde, one of the corroborating 
witnesses. One count was directed to a process of making an article 
water repellent by contacting it with the vapors of an organo-silicon 
halide. There were also counts to the article produced thereby. 
Hyde testified he prepared phenyl silicon trichloride and gave it to 
appellant, Johannson. He said he saw appellant preform the experi- 
ments and test the samples for water repellency and that he per- 
sonally knew that Johannson applied the materials from a solution 
and from the vapor phase. In evaluating this testimony, the Board 
of Interference Examiners held that it was “. . . unsatisfactory insofar 
as corroborating evidence of the tests for water repellency is concerned 
since his [Hyde] testimony fails to reveal whether the samples tested 
[in his presence] were those coated from solution, or from the vapor 
phase as required by the counts.” (emphasis added.)** In effect, 
the board was holding that Hyde’s failure to see the experiment as an 
entity, to wit, vapor coating the article plus the testing of the article 
leaves in doubt whether the article he saw tested was the one he saw 
made. 

Senkus v. Johnston** had other elements lacking in the testimony 
and resulted in the ruling that the witness must also see at least one 
specific and complete experiment from start to finish. The counts 
were directed to a condensation product and the process of preparing 
the compound. The witness testified that he had been in the room 
with appellant and saw him mix the reagents and that at other times 
he had noticed the pungent odor of formaldehyde when the reaction 
mixture was distilling. In analyzing this testimony, the court noted 
that the witness “. . . did not point out any one specific experiment 
which he saw carried through and did not state that he observed, 
at any one time, in proper consecutive order, the weighing . . .” ** 
(emphasis added) of the ingredients, the mixing of the formula and 
the preparation of the crystalline product. Appellant directed his 
remarks to the Board of Interference Examiners’ holding “. . . in 


3573 U.S. P. Q. 544 (P. O. B. of Int. Ex. 1946). 
36 Jd. at p. 546. 

37 Supra note 11. 

38 Td. at p. 1011. 
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effect that such a witness must testify that he observed on a specific 
date at least one specific experiment from start to finish with each 
process step conducted in consecutive order and with the ultimate 
preparation . . .” *° of the product. In answer, the court noted: 


In order that a corroborating witness be properly equipped 
to give testimony in such a case as this, he surely must see the 
operation of the process and have personal knowledge of the 


product.* 

Thomas v. Michael* represents the rare situation wherein the 
junior party in an interference involving a count directed to an in- 
vention involving a chemical reaction has prevailed on the basis of 
the testimony of a corroborating witness. While the issue before 
the appellate court was not directed to the sufficiency of the evidence, 
it was in issue before the Board of Interference Examiners. Since 
the court did not see fit to disagree with the findings below and took 
pains to quote the pertinent portions of the board’s decision, it, in 
effect, affirmed the holding. Kinneberg, the corroborating witness, 
testified in detail as to the work he observed one of the appellants, 
Ahlberg, perform. Senior party, Michael, contended that there was 
no adequate corroboration of co-inventor Ahlberg’s testimony since 
the primary witness, Kinneberg, did not make clear what he meant 


by such expressions as “observing the work” and “performed in my 
presence” and also since the record contained nothing to indicate 
that Kinneberg personally tested the reagents employed in the ex- 
periment to determine for himself what was being done and used. 
The board decided: 


It does not appear, however, that the chemicals used were so 
complex, unusual, or so foreign to those used in the laboratory's 
normal research on catalysts that Kinneberg could not or did not 
ascertain for himself the identity of the chemicals employed. 
The testimony does not justify the Michael et al. comment that 
Kinneberg was “taking Ahlberg’s word for it.” The statements 
made by Kinneberg are unequivocal in nature. . . .” (emphasis 


added. ) *? 


In view of the extreme reluctance and utmost caution with which 
the tribunals accept this type of evidence, the result of the Thomas 
case should be restricted to the exact situation that was before the 
board. Johannson v. Patnode * clearly indicates that the language 
of the board with respect to personal knowledge of the identity of 


39 Td. at p. 1012. 

40 Tbid. 

41 35 C.C. P. A. (Patents) 1036, 166 F. (2d) 944, 77 U. S. P. Q. 216 (1948). 
42 Td. at p. 1039. 

43 Note 35 supra. 
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the reagents must be limited to the precise facts of the Thomas case, 
and that personal knowledge by the witness of the identity of the 
reagents, employed in the observed experiment is particularly neces- 
sary where the reagent is new, uncommon or complicated. In find- 
ing the testimony of a corroborating witness insufficient, the board 
noted that the witness “. . . had no personal knowledge as to this 
compound [phenyl] silicon trichloride] but based his information on 
monthly reports or what he was told by others.” ** The trichloride in 
the instant situation was a member of a relatively new class of com- 
pounds and was of some complexity. 


Testimony of Independent Reduction 


The third class of evidence submitted to the tribunals in an attempt 
to satisfy the requirements of independent corroboration is the testi- 
mony of a witness who has actually performed the experimentation 
on behalf of the inventor. Of all the types of evidence, this class of 
testimony has been most favorably received by the courts.** This 
relative success is primarily due to the fact that this evidence in- 
herently satisfies the initial requirement of being independent of the 
inventor’s testimony, since by its very nature it has been personally 
performed by the witness apart from the inventor’s work and does 
not stem from any hearsay. 

For the party having the burden of proof to succeed on the basis 
of this class of evidence, it is necessary that the testimony comply 
with the invention as defined in the counts. In chemical inventions, 
this resolves itself into a determination of whether or not the inde- 
pendent experimentation can be considered a duplication of the in- 
ventor’s work when tested for reliability by the strict scientific prin- 
ciples that govern unpredictable reactions. 

Thus, it is obvious where the evidence does not specifically show 
that the products of the work carried out by the witness were ade- 
quately analyzed to determine their chemical structures, the evi- 
dence is insufficient.“ In Hyde v. Rochow,*’ the Board of Inter- 





447d. at p. 547. 

45 Farrington v. Mikeska, 33 C. C. P. A. (Patents) ae 155 F. (2d) 412, 69 
U. S. P. Q. 509 (1946); Mitchell v. Hennion, 31 C. A. (Patents) 1129, 
143 F. (2d) 623, 62 U. S. P. Q. 81 (1944) ; Smith v. og a a Ct. €. FP. A. 
(Patents) 973, 127 F. (2d) 140, 53 U. S. P. Q. 385 (1942); Smith v. Prutton, 
127 F. (2d) 79, 53 U. S. P. Q. 412 (C. C. A. 6th, 1942); Groll v. Reid, 28 
Cc. C. P. A. (Patents) 1045, 118 F. (2d) 931, 49 U. S. P. Q. 242 (1941); Brown 
C940” 27 C. C. P. A. (Patents) 1091, 110 F. (2d) 858, 45 U. S. P. Q. 181 

46 Farrington v. Mikeska, supra note 45; Brooker v. Riester, 34 C. C. P. A. 
(Patents) 1088, 161 F. (2d) 745, 74 U. S. P. Q. 32 (1947); Senkus v. John- 
ton, supra note 11. 

4773 U. S. P. Q. 541 (P. O. B. of Int. Ex. 1946). 
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ference Examiners determined the testimony of the witness inadequate 
because the witness “. . . was unable to state that the polymers pro- 
duced had an ethyl to silicon ratio satisfying the counts nor can it 
be determined from his testimony what the degree of ethyl substitu- 
tions were or that the materials inherently were within the terms of 
the counts... .”** Or as the court in Senkus v. Johnston ® ex- 
pressed it, “. . . There is no evidence that the product resulting 
from the reaction mixture or the final product was analyzed. There 
is nothing to show that the witness or anyone else really carried out 
the process of appellant and produced the product defined by the 
counts.” °° Neither is it sufficient that a later analysis of the product 
made by the witness proves that the product actually satisfies the 
count because the law does not recognize reduction to practice munc 
pro tunc.** 

While this class of evidence has met with some success, the patent 
tribunals still carefully scrutinize it for assurance of its scientific au- 
thenticity. Thurston v. Wulff * reflects the tribunals’ attitude in this 
matter. Witness, Patterson, testified that the compound in the count 
was prepared at the suggestion of the inventor by a laboratory assis- 
tant, Fletcher. Patterson then stated that he had hydrogenated the 
compound made by Fletcher and that he purified it and then analyzed 
the hydrogenated compound to determine its amine number. 
Fletcher’s testimony was to the effect that he received orders to pre- 
pare a compound of the count by reacting nitromethane and acryloni- 
trile, but that after he prepared the compound he did not know what 
had become of it. In scrutinizing this testimony, the court quoted 
the Board of Interference Examiners: 


Fletcher reacted nitromethane with acrylonitrile but apparently 
did not purify the resulting product.... He further stated he 
did not know what became of the material after he prepared 
Biaes 

Patterson next testified he had hydrogenated the product that 
Fletcher had made... . 

Here . . . we have the question of identity of the product pre- 
pared by Fletcher. In view of testimony . . . that mixtures 
resulted from the reaction of nitromethane and acrylonitrile, 
it is difficult to see how Fletcher could have produced a pure 
product and no purification was apparently carried out by either 
Fletcher or Patterson.* 


48 Jd. at p. 543. 
49 Supra note 11. 
50 Jd. at p. 1011. 
51 Searle v. Glarum, supra note 11. 
52 Supra note 3. 
53 Id. at p. 799. 
7 
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The court was clearly questioning the validity of evidence which 
is indecisive from a scientific standpoint. Where a chemical reaction 
is involved, the independent reduction must be scientifically exact 
so that there is no doubt as to the actual results of the work. This is 
the only assurance the court has that the independent work resulted 
in duplication of the inventor’s efforts. 


Conclusions 


The result of the demands of the rule is apparent, and a junior party 
in an interference concerning an invention involving a chemical re- 
action is confronted with the almost insurmountable task of establish- 
ing priority of invention by employing independent and scientifically 
authentic evidence to corroborate his own testimony. From a prac- 
tical standpoint, the testimony of another party who personally has 
duplicated the efforts of the inventor or has performed the experi- 
mentation under the direction of the inventor, such that the work 
constitutes independent reduction to practice is the only class of 
evidence that provides a reasonable chance of success. Furthermore, 
there is no reason to hope for a more lenient attitude on the part of 
the court, since the court has repeatedly reaffirmed its faith in the 
fairness and wholesomeness of the requirement and steadfastly main- 
tained that any relaxation of the requirement would result in the 
undesirable effect of no rule of corroboration.™* 


Mark LEVIN. 


54 Senkus v. Johnston, supra note 11. 
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CoMMERCE—PoweEr TO REGULATE IN GENERAL—INTERNAL CoM- 
MERCE OF STATES.—Three retailers of ice in Bainbridge and Colquitt, 
Ga., sued to enjoin defendant from (1) cutting prices for the purpose 
of destroying competition or eliminating a competitor while engaged 
in, and in the course of, commerce, § 3, Robinson-Patman Price Dis- 
crimination Act, 49 Strat. 1528 (1936), 15 U. S. C., §13(a) 
(1946), and (2) attempting to monopolize a part of the commerce 
among the several states, § 2, Sherman Anti-Trust Act, 26 Start. 209 
(1890), 15 U.S. C., §2 (1946). 

Defendant answered that if it sold ice in interstate commerce, its 
sales were too insignificant to invoke the Acts, as the amount moving 
in interstate commerce compared to its total sales was slightly over 
one-half of one per cent. 

The district court found that the price cutting was for the purpose 
of eliminating plaintiff’s competition ; that the sales for icing interstate 
shipments were an integral part of interstate commerce ; that interstate 
and intrastate sales could not be separated; and that the injunction 
should be granted. On defendant’s appeal, it was held that, though 
the price cutting was for the purpose of injuring the plaintiffs and 
suppressing local competition, the evidence did not support the finding 
that defendant was attempting to monopolize a part of commerce 
among the several states, in violation of the Sherman Act, or that it 
was cutting prices for the purpose of destroying competition or elim- 
inating competitors in the course of interstate commerce, in violation 
of the Robinson-Patman Act. Atlantic Co. v. Citizens Ice and Cold 
Storage Co., 178 F. (2d) 453 (C. A. 5th, 1949), cert. den., 339 U. S. 
953, 70 Sup. Ct. 841, 94 L. ed. 724 (1950). 

The Constitution places no restrictions on, and the courts have no 
control over, the purposes of a legislative regulation of interstate com- 
merce. United States v. Darby, 312 U. S. 100, 115, 61 Sup. Ct. 451, 
85 L. ed. 609 (1940). That Congress intended here to regulate com- 
merce to afford small businessmen relief is evident, as a party need 
not be engaged in interstate commerce to qualify as plaintiff. Ring v. 
Spina, 148 F. (2d) 647, 651 (C. C. A. 2d, 1945) (Sherman Act) ; 
Midland Oil Co. v. Sinclair Refining Co., 41 F. Supp. 436, 438 (N. 
D. Ill. 1941) (Robinson-Patman Act). The Robinson-Patman Act 
invokes the full power of Congress over interstate commerce. Stand- 
ard Oil Co. v. Federal Trade Commission, 173 F. (2d) 210, 213 (C. 
A. 7th, 1949), certiorari granted, 338 U. S. 865, 70 Sup. Ct. 140, 94 
L. ed. 68 (1949) ; Midland Oil Co. v. Sinclair Refining Co., supra; 
Alabama Independent Service Station Ass'n v. Shell Petroleum Corp., 
28 F. Supp. 386, 389 (N. D. Ala. 1939). Contra: Lipson v. Socony- 
Vacuum Corp., 87 F. (2d) 265 (C. C. A. Ist, 1937) ; Lewis v. Shell 
Oil Co., 50 F. Supp. 547 (N. D. Ill. 1943). The Sherman Act seems 
expressly more stringent, making it unlawful to monopolize any part 
of interstate commerce, without specifying how large a part. United 
States v. Yellow Cab Co., 332 U. S. 218, 225, 67 Sup. Ct. 1560, 91 
L. ed. 2010 (1947). 
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There is no question that selling ice for icing interstate shipments 
is interstate commerce. Hamlet Ice Co. v. Fleming, 127 F. (2d) 
165 (C. C. A. 4th, 1942); Gordon v. Paducah Ice Mfg. Co., 41 F. 
Supp. 980 (W. D. Ky. 1941) ; Fleming v. Atlantic Co., 40 F. Supp. 
654 (N. D. Ga. 1941). 

From the principal case it appears that the interstate sales claimed 
were made at Bainbridge and Colquitt, the locale of plaintiffs’ busi- 
nesses. But it was shown in Fleming v. Atlantic Co., supra, that the 
same defendant made sales in interstate commerce in Atlanta, and at 
three other points in Georgia. In addition, defendant operates be- 
tween eighty and eighty-five other plants of various kinds in Virginia, 
North Carolina, South Carolina, Tennessee, Alabama, Georgia, and 
Florida, where it stores and cures meats, manufactures beer, ale, and 
ice, stores ice, and sells ice in the local retail markets, to interstate 
passenger trains, and for the icing of interstate shipments. Atlantic 
Co. v. Weaver, 150 F. (2d) 843 (C. C. A. 4th, 1945). All its busi- 
ness is controlled from the Atlanta office, and seems to present “a pic- 
ture of interstate commerce.” Atlantic Co. v. Weaver, supra, at page 


The percentage of defendant’s ice sold in interstate commerce is not 
known. But even if the defendant can show that its sales in interstate 
commerce are but a small percentage of its total sales, it does exert a 
substantial economic effect on interstate commerce, Wickard v. Fil- 
burn, 317 U. S. 111, 125, 63 Sup. Ct. 82, 87 L. ed. 122 (1942), since 
ice is essential for the interstate shipment of perishables. 

The court here seems to rely strongly on Wolff Packing Co. v. 
Court of Industrial Relations, 262 U. S. 522, 43 Sup. Ct. 630, 67 L. 
ed. 1103, Note (1923) 27 A. L. R. 1291, which defendant cited to 
the effect that “it would be running a good principle into the ground,” 
Wolff Packing Co. v. Court of Industrial Relations, supra, at page 
539, to hold that defendant’s acts came within the two Acts here in- 
volved. This appears to be a misapplication of the case as the issue 
there was the validity of a Kansas statute vis-a-vis the Fourteenth 
Amendment of the United States Constitution. 

If the principal case stands as the law, defendant can continue to 
destroy local competitors, evading Congress’ intent to afford small 
businessmen not in interstate commerce a remedy against the cut- 
throat practices of a gigantic competitor, whom interstate activities 
should render vulnerable to the Acts plaintiffs attempted here to 
invoke. Plaintiffs would seem to have no choice now but to go out 
of business, though then, were they employed by defendant, they might 
have the protection of the Fair Labor Standards Act, 52 Star. 1060 
(1938), 29 U. S. C., § 201-219 (1946), Atlantic Co. v. Weaver, su- 
pra; Fleming v. Atlantic Co., supra. J. L. W. 


ConsTITUTIONAL LAW—Po.iticaL IssuE—EQUAL PROTECTION OF 
THE Laws—Drrect ELEcTION oF SENATORS.—Plaintiffs-appellants, 
residents and qualified voters of Fulton County, the most populous in 
the State of Georgia, brought suit in district court to have the Nom- 
inations by County Units Act of 1917 declared unconstitutional as a 
violation of the Fourteenth and Seventeenth Amendments, and sought, 
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by injunction, relief against enforcement of the Act by both the State 
and the Democratic Party and its officials. An injunction against 
enforcement of a state statute being involved, the case was heard by 
the required three-judge court which dismissed the complaint, deny- 
ing both the permanent injunction and declaratory judgment by a 
vote of two to one. The plaintiffs appealed to the Supreme Court. 
Held, per curiam, judgment affirmed, Justices Douglas and Black dis- 
senting, the Court refusing to exercise its equitable power in a con- 
troversy involving allotment of political power to state sub-divisions. 
South v. Peters, 339 U. S. 276, 70 Sup. Ct. 641 (1950). 

The initial question involved in this case is whether a justiciable 
issue is presented. Although not expressly ruling on this question in 
the instant case, the Court said, “federal courts consistently refuse to 
exercise their equity powers in cases posing political issues arising 
from a state’s geographical distribution of electoral strength among its 
political sub-divisions.” Apparently, without discussing the question 
as to justiciability, the Court assumed it possessed equitable jurisdic- 
tion in this case, but denied it as a matter of policy based on an exer- 
cise of sound equitable discretion much as it did in MacDougall v. 
Green, 335 U. S. 281, 69 Sup. Ct. 1, 93 L. ed. 3 (1948), involving 
the use of initiative prescribed with respect to qualifications of new 
Illinois political parties, and Colgrove v. Green, 328 U. S. 549, 66 
Sup. Ct. 1198, 90 L. ed. 1432 (1946), a case concerning the appor- 
tionment of Illinois congressional districts. The Court thereby im- 
pliedly overruled the district court’s determination that the case pre- 
sented a political question which for that reason alone placed it beyond 
the scope of a federal court’s equitable powers. 

Laying aside questions as to jurisdiction, the Court had to deter- 
mine whether the type of discrimination wrought in the instant case 
amounted to a denial of a federally-protected voting right. The Court 
has given the individual relief against discrimination in the form of 
a denial of a constitutionally secured voting right on many occasions. 
In Nixon v. Herndon, 273 U. S. 536, 47 Sup. Ct. 446, 71 L. ed. 759 
(1927), it upheld the right of a negro to sue for damages for having 
been denied the right to vote in a Texas primary under authority of a 
state statute, the denial being treated as a violation of the Equal Pro- 
tection Clause of the Fourteenth Amendment. Similarly, in Chapman 
v. King, 154 F. (2d) 460 (C. C. A. 5th, 1946), cert. den., 327 U. S. 
800, 66 Sup. Ct. 905, 90 L. ed. 1025 (1946) ; Smith v. Allwright, 321 
U. S. 649, 64 Sup. Ct. 757, 88 L. ed. 987, Note (1944) 151 A. L. R. 
1121; and Nixon v. Condon, 286 U. S. 73, 52 Sup. Ct. 484, 76 L. ed. 
984, Note (1932) 88 A. L. R. 473, action by state Democratic Parties 
excluding negroes from primaries was deemed to be state action inas- 
much as the states exercised control over the conduct of the primaries 
themselves, and these restrictions upon voting were therefore voided 
just as those involved in Nixon v. Herndon, supra. Finally, even in the 
case of Rice v. Elmore, 165 F. (2d) 387 (C. C. A. 4th, 1947), cert. 
den., 333 U. S. 875, 68 Sup. Ct. 905, 92 L. ed. 1151 (1948), which 
dealt with a South Carolina Democratic primary, over which the state 
exercised no control, the right of recourse to the Equal Protection 
Clause to vindicate constitutionally-protected voting rights was af- 
firmed. 
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Likewise the Privileges and Immunities Clause has been held to be 
the source of Congressional authority for the protection of individual 
voting rights in such cases as United States v. Saylor, 322 U. S. 385, 
64 Sup. Ct. 1101, 88 L. ed. 1341 (1944), where the Court held that 
a citizen had a right not to have the value of his vote diluted by ballot- 
box stuffing, this decision being based on the earlier case of United 
States v. Mosley, 238 U. S. 383, 35 Sup. Ct. 904, 59 L. ed. 1355 
(1915) in which the punishment of state election officials for falsifica- 
tion of election returns in a federal election was held proper. 

It was the opinion of Judge Andrews, dissenting in the district 
court, that the devaluation of the effective strength of appellants’ 
votes in the state primary was discrimination as to “place of residence” 
and equally in violation of, and therefore prohibited by, the Equal 
Protection Clause, as were those forms of discrimination practiced in 
such cases as Nixon v. Herndon and Rice v. Elmore, supra. With 
this point of view, Mr. Justice Douglas, with whom Mr. Justice Black 
concurred in the Court’s dissenting opinion, agreed. These three 
were also all in agreement that inasmuch as one has the right to have 
one’s ballot counted as well as cast, Ex Parte Yarborough, 110 U. S. 
651, 4 Sup. Ct. 152, 28 L. ed. 274 (1884), and has the right not to 
have it diluted through dishonesty of election officials, United States 
v. Mosley, supra, that logically therefore, one should be protected 
from having the effectiveness of one’s vote diluted by use of county 
units in determining the result of state-wide elections. 

However, the other vote cases involving the violation of the Equal 
Protection Clause were concerned with the specially ordained rights 
prescribed in the Fifteenth Amendment which provides that no citizen 
of the United States shall be denied the vote “on account of race, color 
or previous condition of servitude.” Furthermore, Minor v. Happer- 
sett, 21 Wall. 162, 22 L. ed. 627 (U. S. 1875), held that no new privi- 
leges and immunities were created by the Fourteenth Amendment, 
but rather only protection given to existing ones. Therefore, those 
cases which have protected the right of the negro to vote could be 
distinguished from this case as being related to a specially created 
right acquired through the Fifteenth Amendment, as was held by the 
majority in the district court. 

Moreover, the Court, in MacDougall v. Green, supra, refused to 
strike down an Illinois statute which conferred upon the fifty-three 
least populous counties of the state, comprising thirteen per cent of 
the state’s population, a control over the qualification of new political 
parties within the state wholly disproportionate to their population. 
The Court held that a state in the exercise of its discretion may allot 
to certain areas not heavily populated a greater share in the state’s 
political power at the expense of more densely populated areas for the 
purpose of insuring to the former a full opportunity for consideration 
of their viewpoints as to state policy and the full protection of their 
interests as a right analagous to the granting to every state regardless 
of size two seats in the United States Senate in Article 1, Section 3, 
of the Constitution. This fundamental premise of the MacDougall 
case has presumably been extended by the decision rendered in the 
instant case from mere questions of political initiative and made 
applicable as well to all primaries and general elections in a state. 





‘0 oe te 8 ow 


— rr te 


RECENT CASES 219 


One significant question of first impression seems to have been 
passed over by the majority of the Court. As the nomination of a 
United States Senator was involved, the question arises whether the 
County Units Act violates the Seventeenth Amendment providing that 
senators be elected by the people. It is submitted that had judicial 
notice been taken of the widely-known historical fact that it was not 
only the intention of the framers of the Seventeenth Amendment to 
abolish the system of election of senators by state legislatures, but also 
to institute a system of election of senators directly by vote of the 
people, the Court under any reasonable construction would then almost 
have been compelled to the conclusion that the County Unit System 
violated it. Subjecting the vote of the people to the workings of the 
automatic mechanical device of the County Unit System, although not 
an attempt by a state to restore election of senators by the legislature, 
would appear to be just as much a violation of the requirement of 
direct election of senators by the people. Judge Andrews, who had 
already determined his decision on the basis of the Fourteenth Amend- 
ment, noticed, however, that the system “‘may be in direct violation of 
the Seventeenth Amendment.” Justice Douglas, in the dissent, after 
having disposed of the case on the basis of the Fourteenth Amendment 
also, took occasion to point out that it had other “constitutional infirm- 
ities” and proceeded to discuss the Seventeenth Amendment pointing 
out that it reached down to control the primary in a state such as 
Georgia where it “effectively controls the choice,” citing United States 
v. Classic, 313 U. S. 299, 61 Sup. Ct. 1031, 85 L. ed. 1368 (1941). 

The fact that the “manner” of holding senatorial elections is to be 
prescribed by the state legislature, except that “Congress may at any 
time by law alter such regulations . . .”would appear not to warrant 
the conclusion that as Congress has not attempted to regulate the man- 
ner of holding senatorial elections, the states may conduct them as 
they please, although so contended by the majority of the district 
court. That the “manner” of holding elections is not all inclusive, 
see Newberry v. United States, 256 U. S. 232, 257, 41 Sup. Ct. 469, 
65 L. ed. 913 (1921). Certainly, if the direct election of senators was 
made a part of the Constitution, proprio vigore, by the Seventeenth 
Amendment, there is no need for Congressional action with respect 
thereto. 

It is to be hoped, therefore, that should the foregoing issue again be 
directly raised in the Court, the disposition of it will be fully eluci- 
dated. D. L.R. 


FEDERAL ADMINISTRATIVE PROCEDURE ACT—STATUS OF FINDINGS 
oF HEARING OFFICER UNDER SECTION 8 (A).—The Universal Cam- 
era Corporation discharged an assistant engineer, Chairman, avowedly 
for insubordination. At the hearing before the board’s trial examiner 
Chairman stated that he was discharged for giving testimony hostile 
to the company at a hearing conducted by the National Labor Rela- 
tions Board to determine the bargaining representative of the com- 
pany’s maintenance employees ; the corporation’s officers testified that 
Chairman was discharged for undermining the authority of the per- 
sonnel manager. The trial examiner resolved the conflict in testimony 
in favor of the corporation’s officers, and found that Chairman had 
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been discharged for just cause. On review of the record a majority 
of the board found the opposite, and ordered Chairman’s reinstate- 
ment. Held, the final determination as to the credibility of witnesses 
is for the board. No basis can be found under Section 8(a) of the 
Federal Administrative Procedure Act of 1946 for treating the report 
of a hearing officer like the report of a master in the federal courts. 
It is impossible for the reviewing court to consider the trial examin- 
er’s contrary findings of fact as a factor in the court’s own decision. 
National Labor Relations Board v, Universal Camera Corp., 25 L. R. 
R. M. 2256, 179 F. (2d) 749 (C. A. 2d, 1950). 

The question of judicial review involved is: What binding effect 
do the findings of a hearing officer, based on the credibility of wit- 
nesses, have on an agency; and what weight must be given by the 
reviewing courts to such findings under Section 8(a) of the Federal 
Administrative Procedure Act, 60 Stat. 237 (1946), 5 U. S. C., 
§ 1007 (1946). 

Prior to the Act the courts held that an agency is not bound to 
follow the recommendations of the trial examiner even on a question 
of credibility of contradictory witnesses, notwithstanding the advan- 
tage the examiner has of seeing and hearing witnesses testify. Na- 
tional Labor Relations Board v. Tex-O-Kan Flour Mills Co., 122 F. 
(2d) 433 (C. C. A. 5th, 1941); Continental Box Co. v. National 
Labor Relations Board, 113 F. (2d) 93 (C. C. A. 5th, 1940). The 
issue of credibility is for the agency as it is for a jury. Transamerican 
Freight Lines v. United States, 51 F. Supp. 405 (Del. 1943). Peti- 
tioner could not assert denial of due process on the basis of the 
alleged failure of the board to read trial examiner’s report and the 
exceptions thereto, notwithstanding petitioner, who argued before 
trial examiner, did not argue before board. National Labor Relations 
Board v. Botany Worsted Mills, 106 F. (2d) 263 (C. C. A. 3d, 
1939) ; National Labor Relations Board v. Mackay Radio & Tele- 
graph Co., 304 U. S. 333, 350, 58 Sup. Ct. 905, 82 L. ed. 1381 (1938) 
(lack of intermediate report not denial of due process). Motion to 
order agency to certify to reviewing court report of trial examiner 
denied, since agency’s findings of fact were conclusive if supported by 
any evidence. Federal Trade Commission v. Hires Turner Glass Co., 
81 F. (2d) 362 (C. C. A. 3d, 1935) ; Arrow-Hart & Hegeman Elec- 
tric Co. v. Federal Trade Commission, 63 F. (2d) 108 (C. C. A. 2d, 
1933) (petition to include examiner’s report in record denied). 

The sixth, seventh and eighth circuits while recognizing that the 
agency is not bound by the conclusions of its examiner, as is a court 
by its master, found where the examiner reaches a conclusion opposite 
to that of the agency, such conclusion has a bearing on the question 
of substantial support. Wyman-Gordon Co. v. National Labor Rela- 
tions Board, 153 F. (2d) 480, 482 (C. C. A. 7th, 1946) ; National 
Labor Relations Board v. Ohio Calcium Co., 133 F. (2d) 721, 724 
(C. C. A. 6th, 1943); Wilson & Co. v. National Labor Relations 
Board, 123 F. (2d) 411, 418 (C. C. A. 8th, 1941). 

The Administrative Procedure Act provides for either an initial 
decision by the hearing officer or the certification of the entire record 
to the agency for initial decision. Whenever the hearing officer’s 
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initial decision is not appealed, or reviewed on motion of the agency, 
it becomes the decision of the agency. “On appeal from or review of 
the initial decisions of such officers the agency shall . . . have all the 
powers which it would have in making the initial decision.” Section 
8(a), Administrative Procedure Act, supra. 

Subsequent to this Act, the courts that were confronted with the 
issue followed the old pattern, and did not rule on this section or take 
into consideration the fact that Section 8(a) might have made changes. 
The court felt bound to enforce the order of the agency even though 
its findings as to credibility were contra to those of the trial examiner, 
citing National Labor Relations Board v. Tex-O-Kan Flour Mills Co., 
supra, National Labor Relations Board v. Atlantic Towing Co., 25 
L. R. R. M. 2313, 182 F. (2d) 625 (C. A. 5th, 1950), (reversed on 
other grounds, 25 L. R. R. M. 2480. Petition for rehearing pending). 
The agency is the judge of the credibility of the witnesses. Errors of 
fact, like similar errors committed by a jury, are not subject to cor- 
rection on review. National Labor Relations Board v. May Depart- 
ment Stores Co., 162 F. (2d) 247 (C. C. A. 8th, 1947), cert. den., 332 
U. S. 808, 68 Sup. Ct. 107, 92 L. ed. 385 (1947) (there is no indica- 
tion in the court’s opinion of how the trial examiner found). The 
agency is the trier of facts, judge of credibility of witnesses, and the 
appraiser of the imponderables. National Labor Relations Board v. 
Winona Knitting Mills, 163 F. (2d) 156 (C. C. A. 8th, 1947). 

No other case has been located in which a federal court has specifi- 
cally dealt with the status of a hearing officer, and the weight and 
importance of his decision under the Federal Administrative Proced- 
ure Act, supra. Accordingly, the problem before the court was one 
of interpreting legislative intent. 

The reports of the Judiciary Committees of both Houses of Con- 
gress (S. Rept. 752, 79th Cong., p. 24 (1945) and H. Rept. 1980, 
79th Cong., p. 38 (1946)) state that while Section 8(a) of the Act 
gives the agency, in reviewing the ruling of the hearing officer, all the 
powers which it would have in making the initial decision ; it is never- 
the less intended that the finding of the hearing officer “be of conse- 
quence” to the extent that material facts in any case depend on the 
determination of credibility of witnesses as shown by their demeanor 
or conduct at the hearing. This court finds difficulty in applying this 
loose standard. The Section expressly gives the agency the power 
which it would have had in making the original decision. It could be 
argued, from a literal reading of the Section, that the agency was to 
disregard the findings of the hearing officer. Unless some universally 
applicable rule is enunciated, like that of Rule 53 (e) (2) of the Fed- 
eral Rules of Civil Procedure, requiring the court to accept a master’s 
finding of fact unless “clearly erroneous,” it will be impossible for a 
reviewing court to sift the findings of both hearing officer and agency 
and make its independent determination. The court then is obliged 
to adopt the old judicial standard that the agency is a jury bringing in 
a special verdict on the facts, and the court is bound by such decision 
even though from its own evaluation of the facts it would have found 
otherwise. This position is adopted because it is unable to find any 
middle ground between doing this and treating every reversal by the 
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agency as error, whenever it would be such, if done by a judge to a 
master in equity. 

The report of the House Committee on the Judiciary, supra, makes 
a point not mentioned in the Senate report, supra. That is, that under 
Section 8(a) of the Act, the agency’s reviewing powers, in a broad 
sense, are to be compared with that of courts under Section 10(e). 
Such an interpretation would make the hearing officer’s findings as 
conclusive on the agency, as the agency’s findings are upon a court. 
This court states that it is safe to say that this short reference to the 
effect of the hearing officer’s findings could not intend or effectuate 
such a sweeping change in administrative procedure. 

Senator Pat McCarran, Chairman of the Senate Judiciary Commit- 
tee, in his article, Three Years of the Federal Administrative Pro- 
cedure Act—A Study in Legislation (1950) 38 Gro. L. J. 574, 582, 
stated as follows with respect to hearing officers: “On paper at least 
they are to be very nearly the equivalent of judges, albeit operating 
within the federal system of administrative justice.” 

One writer, Schwartz, the American Administrative Procedure Act, 
1946 (1947) 63 L. Q. Rev. 43, 53-54, states that the Act generally, and 
Section 8(a) specifically, seek to assimilate the roles of hearing and 
deciding officials within the administrative agency to those of trial and 
appellate courts. It elevates the hearing officer, except where the 
agency provides otherwise, from the role of advisor to that of judge. 

A contrary point of view, and one in agreement with that of the 
court in this case, is that of Nathanson, Some Comments on the Ad- 
ministration Procedure Act (1946) 41 Itv. L. Rev. 368, 394-5. This 
writer believes that both the Congressional committee reports supra 
read more meaning into the statutory language than it can legitimately 
be expected to carry. 

If the Congress intended that the findings of the hearing officer as 
to credibility of witnesses be binding on the agency, it should have so 
stated in express language in the Act. In the absence of such lan- 
guage, this court has adopted the only expeditious appellate pro- 
cedure. G. F. L. 


FEDERAL Motor Carrier Act—Moror CARRIER SUBSIDIARIES OF 
RAILROADS—A MENDMENT AND REVOCATION OF CERTIFICATES.—Peti- 
tioner, a wholly owned subsidiary of the Texas and Pacific Railway 
Co., is the holder of sixteen Certificates of Convenience and Necessity 
authorizing it to engage in interstate commerce as a common carrier 
by motor vehicle over routes totaling 1150 miles. All certificates 
except one were acquired by purchase after the passage of the Motor 
Carriers Act of 1935, 49 Star. 543 (1935), 49 U.S. C., § 301, et seq. 
(1946), pursuant to §§ 206, 207 of the Act. Eleven of the certificates 
were issued subject to the limitation that service to be performed by 
the carrier was to be limited to that which is auxiliary to or supple- 
mental of the rail service of the parent railroad. Seven of the certifi- 
cates contained restrictions expressly prohibiting certain types of 
operations considered by the Interstate Commerce Commission as not 
auxiliary to rail service. All certificates contained clauses purport- 
edly reserving to the commission power to impose such further spe- 
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cific conditions as it might find necessary. Accordingly, the carrier 
limited operations on the restricted routes but otherwise engaged in 
the usual business of a common motor carrier, although services were 
closely integrated with those of the railway. In 1948 and 1949 the 
commission issued orders making these conditions applicable to all the 
certificates held by the carrier, on the ground that the public interest 
and the interests of motor carrier competitors required such restric- 
tions on petitioner’s operations. The orders, issued under authority 
of § 208(a) of the Act, were challenged before a three-judge statutory 
court, in conformity with Title 28, United States Code, Section 2325. 
The carrier sought a permanent injunction, contending that the com- 
mission was without power to work a partial revocation of its certifi- 
cates by the addition of conditions thereto; that the orders were not 
supported by appropriate evidence adduced in open hearing and that 
the restrictions on its operating authority constituted deprivation of 
property without due process. Held, enjoining enforcement of the 
orders, that petitioner had been denied a fair opportunity to show its 
operations to be auxiliary to those of the railroad and that the purpose 
sought to be accomplished by the commission could be achieved only 
through the medium of revocation proceedings, as authorized by § 212 
(a) of the Act. Texas & Pacific Motor Transport Co. v. United 
States, 87 F. Supp. 107 (N. D. Tex. 1949). Probable jurisdiction 
noted. Transferred to summary docket. 70 Sup. Ct. 805 (1950). 

The court’s analysis of the controversy was focused on two points, 
(1) the power of the commission to impose limitations on the opera- 
tions of motor carrier subsidiaries of railways, and (2), whether the 
commission observed the requisite procedural requirements in restrict- 
ing the operations of the carrier. 

In 1935, when interstate motor carriers first came within the pur- 
view of the I. C. C., 49 Stat. 543 (1935), 49 U.S. C., § 301, et seq. 
(1946), much uncertainty existed as to the range of permissive limits 
to be set by the commission with respect to joint ownership and con- 
trol of rail and motor carriers. Investigatory hearings in the form of 
ex parte proceedings had been held by the I. C. C. in 1928 that touched 
on the use of motor vehicles as auxiliary units by rail lines. The com- 
mission then concluded that efficient and economical management of 
railroads would to an increasing extent call for utilization of motor 
vehicles “for short hauls, or as feeder or distributing agencies.” Motor 
Bus and Motor Truck Operations, 140 I. C. C. 685, 721 (1928). 
During the course of hearings on the proposed Motor Carrier Act, 
the then chairman of the commission stated that some scheme of inte- 
grated rail and motor carrier operations was an essential element of 
an efficient transportation system. Hearings before Subcommittee of 
the Committee on Interstate Commerce on S. 3606, 75th Cong., 3d 
Sess. (1935) p. 23. One of the purposes of the Act, as approved by 
Congress, was to improve the relations between and coordinate trans- 
portation by and regulation of motor carriers and other carriers, 54 
Stat. 899 (1940), 49 U. S. C., Intro. (1946), but the effect of this 
declaration was tempered by the determination of Congress to prevent 
the CT of a transportation monopoly. 48 Sra. 217 (1933), 
49 U.S. C., §5 (2) (a) and (b); Interstate Commerce Commission 





224 THE GEORGE WASHINGTON LAW REVIEW 


v. Parker, 326 U. S. 60, 65 Sup. Ct. 1490, 89 L. ed. 2051 (1945). 
That Congress did not intend to ban or unduly restrict operation of 
motor lines by railroads is evidenced by the absence of an express 
prohibition in the Motor Carriers Act and the entrusting of the issu- 
ance of operating certificates to the discretion of the commission. Sec- 
tions 206, 207 of the Act; United States v. Carolina Freight Carriers, 
315 U. S. 475, 62 Sup. Ct. 722, 86 L. ed. 971 (1942); Interstate 
Commerce Commission v. Parker, supra; Pennsylvania Truck Lines, 
Inc.—Control—Barker Motor Freight, 1 M. C. C. 101 (1936). The 
commission has in innumerable cases granted certificates to wholly 
owned motor carrier affiliates of railroads, but, in carrying out the 
congressional mandate to prevent monopolistic combinations and to 
foster efficiency in transportation through regulated competition, Rock 
Island M. Transit Co.—Purchase—White Line M. Freight, 40 M. 
C. C. 457 (1946), has limited authorized services of certificated car- 
riers to those “auxiliary to or supplemental of rail service” of the 
parent railway. Kansas City S. Trans. Co. Com. Car. Application, 
10 M. C. C. 221 (1938); Pennsylvania Truck Lines, Inc—Control 
—Barker Motor Freight, supra. 

The commission has not exhaustively defined the inherently elastic 
term “auxiliary to or supplemental of rail service,” Texas and Pacific 
Motor Transport Com. Car. Application, 47 M. C. C. 753 (1948), 
but by way of negative delimitation, it said in Pennsylvania Truck 
Lines, Inc.—Control—Barker M. Freight, 5 M. C. C. 9, 11 (1937) 
that “non-approved operations are those which otherwise compete 
with the railroad itself, those which compete with an established motor 
carrier, or which invade to a substantial degree a territory already 
adequately served by another rail carrier.” It has established 
three categories of sanctioned operations, deeming motor line 
operations to be auxiliary to the parent’s rail service when 
(1) it receives from or delivers to the railway only those shipments 
moving under a through bill of lading covering a prior or subsequent 
movement by rail (the “rail-haul” operation), Kansas City S. Trans- 
port Co. Com. Car. Application, supra, (2), it substitutes motor 
transport for rail carriage for less than carload shipments moving 
from “key-points” to way stations or from way station to way station 
on the rail line (the “key point” service), Kansas City S. Transport 
Co. Com. Car. Application, 28 M. C. C. 5 (1941), or (3), when it 
substitutes rail carriage for motor transport at the option of the motor 
line, when the shipment is received by the motor carrier from another 
motor carrier in interchange operations under an all-motor bill of lad- 
ing, such shipment being destined to a point served by the subsidiary 
motor carrier and the rail line. Substituted Freight Service, 232 1. 
C. C. 683 (1939), as modified by Special Permission R-M 2418, I. 
C. C., Feb. 6, 1940, with subsequent amendments. The commission 
has indicated that its approval of these operational techniques is with- 
out prejudice to subsequent policy modifications should the public 
convenience and necessity require. Rock Island M. Transit Co.— 
Purchase—White Line M. Freight, passim, supra. 

In the instant case the court expressly found that the services of the 
carrier were necessary to the public interest and were auxiliary to and 
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supplemental of those of the railway, apparently applying the converse 
of the negative standards established in the Pennsylvania Truck Lines 
case, supra, notwithstanding the fact that some of the carrier’s opera- 
tions did not fall within any of the “approved” categories established 
by the commission, as noted supra. Hearings Before Examiner, I. C. 
C. Dkt. 50544, passim, (Oct. 17, 1944); Texas & Pacific Motor 
Trans. Co. Com. Car. Application, supra. 

This holding appears to challenge not the general power of the 
commission to prescribe standards, tests, and conditions, Baltimore & 
Ohio R. R. v. United States, 305 U. S. 507, 59 Sup. Ct. 284, 83 L. ed. 
318 (1939), Crescent Express Lines v. United States, 320 U. S. 401, 
64 Sup. Ct. 167, 88 L. ed. 127 (1943), Accord, St. Joseph Stock Yards 
v. United States, 298 U. S. 38, 56 Sup. Ct. 720, 80 L. ed. 1033 (1936), 
but the reasonableness of the specific administrative rulings under 
which the carrier’s operations were condemned. 

The powers of the commission are subject to the requirement of 
reasonableness, 49 Stat. 547 (1935), 49 U. S. C., § 304(b) (1946), 
and are further circumscribed by the requirement that their exercise 
not be confiscatory of vested property rights. Cf., Railroad Comm. 
of California v. Pacific Gas & Electric Co., 302 U. S. 388, 58 Sup. 
Ct. 334, 82 L. ed. 319 (1938). The decision of the district court pro- 
ceeds from the conclusion that the orders in issue were unreasonable 
and confiscatory. 

The commission itself has held that the issuance of a certificate 
creates a vested right in the holder, Quaker City Bus Co.—Black 
Hawk Lines, 38 M. C. C. 603, (1942), Smith Bros——Revocation of 
Certificate, 33 M. C. C. 465 (1942), and the Supreme Court has gone 
further.to say that once a certificate has issued, it cannot be revoked 
under the general power of the commission to alter and amend orders 
previously made. Accord, United States v. Seatrain Lines, 329 U. S. 
424, 67 Sup. Ct. 435, 91 L. ed. 396 (1947). The commission has 
consistently accepted this limitation in the past. In the Smith Bros. 
case, supra, the commission asserted that while “The power to attach 
terms, conditions, and limitations granted by the above section [§ 208] 
is a broad one, but it is questionable whether it was intended we 
should regulate service through ‘terms, conditions and limitations’ 

. . Even such a broad power is inadequate to permit what in effect 
is a modification of a separate provision of the Act [212(a), respect- 
ing revocation proceedings ].” 

The effect of the amendatory reconsideration of the certificates on 
the carrier’s operating rights is evident when attention is given to the 
fact that the imposition of the new conditions will subject five of the 
sixteen certificates held by the carrier to the “auxiliary to or supple- 
mental of, rail service” limitation discussed supra, and nine certifi- 
cates covering almost half of its authorized 1150 mile route to the 
“Rey-point” restriction, also noted supra. 

A factor greatly influencing the court’s decision was the inadequacy 
of the hearing given when the imposition of additional restrictions was 
being considered. The commission’s directive ordering hearings on 
the matter was so vaguely framed that neither the carrier, the com- 
mission’s examiner, nor the numerous competitor interveners could 
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discern the purpose of the proceedings or the issues upon which evi- 
dence was to be taken, Hearings Before Examiner, I. C. C. Dkt. 
50544, supra, pp. 81-89, and all intervening protestants joined unsuc- 
cessfully in a motion to adjourn the proceedings. Administrative 
action of this type without a fair and open hearing is unsupportable. 
Railroad Commission of California v. Pacific Gas & Electric Co., 
supra. 

The action of the commission in the present case is difficult to justify 
when considered in the light of the decision of the Supreme Court in 
the Seatrain Lines case, supra, and the comments of the commission in 
the Smith Bros. case, supra. When a carrier, in reliance upon the 
validity of its certificates, has made extensive outlays for operating 
rights and facilities, it should not be subject to the peril of losing the 
beneficial use of the property thus acquired through a somewhat capri- 
cious process of amendment of its certificates. Congress has provided 
in Section 212(a) of the Act an appropriate procedure for the revo- 
cation of operating rights when the commission is of the opinion that 
continuance of presently authorized practices would be detrimental 
to the public interest. This section provides proper safeguards 
against arbitrary and unreasonable action by the commission, espe- 
cially with respect to fair hearings of which due notice is to be given. 

In Interstate Commerce Commission v. Parker, supra, the Supreme 
Court indicated its appreciation of the substantial benefits to be de- 
rived by the shipping public from integrated rail and motor line oper- 
ations. In actual practice, however, optimum utilization of this dual 
service has not been possible because of the restricted nature of the 


specific operations sanctioned by the commission. These standards 
have seemingly proved too inflexible to provide for variations in the 
requirements of shippers, as between industrial and agricultural, and 
producing and consuming, operating areas. j. PL. 


TAXATION—FEDERAL ADMISSIONS TAX—IMMUNITY OF STATE 
OPERATED BATHING BEeacH.—Plaintiff, a municipal corporation of 
Illinois, operated a public bathing beach and charged a daily or sea- 
sonal fee to persons seeking admittance thereto. This fee was charged 
not for profit, but to cover the beach’s maintenance costs. Plaintiff, 
after refusing to collect a federal tax on such admissions, sued the 
Collector of Internal Revenue to recover penalties levied and paid for 
such noncollection. Held, that Congress may constitutionally impose 
a federal admissions tax upon paid admittances to a non-profit, state- 
operated bathing beach. Wilmette Park District v. Campbell, 338 U. 
S. 411, 70 Sup. Ct. 195 (1949). 

Plaintiff Park District contended that the maintenance of its bathing 
beach without purpose of gain was a traditionally governmental func- 
tion of the state and, that therefore, its admission fee was immune 
from federal taxation under the doctrine of dual sovereignties. See 
The Collector v. Day, 11 Wall. 113, 20 L. ed. 122 (U. S. 1870). 

The tax, it claimed, created a barrier between its citizens and a 
benefit the state was seeking to extend to them in exercising its sover- 
eign power to further their health and general welfare. 

The Supreme Court, however, following Helvering v. Gerhardt, 
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304 U. S. 405, 58 Sup. Ct. 969, 82 L. ed. 1427 (1938), and Allen v. 
Regents of the University System of Georgia, 304 U. S. 439, 58 Sup. 
Ct. 980, 82 L. ed. 1448 (1938), held that the admission fee was not 
immune because the tax did not directly and substantially burden the 
state, but instead fell upon the persons who paid the tax. 

Helvering v. Gerhardt, supra, laid down two principles limiting 
state immunity from federal taxation: (1) Only those state agencies 
or activities which are essential to the preservation of the state govern- 
ment are immune; and (2) To justify such immunity the burden upon 
the state agency or activity must not be merely conjectural, but rather 
must be actual and substantial. 

Because the plaintiff’s immunity was rejected under the second 
Gerhardt principle, supra, the Court deemed it unnecessary to con- 
sider if the activity of operating a bathing beach was immune under 
the first Gerhardt principle, supra. 

In the Court’s opinion, Justice Clark mentions that the tax may 
adversely affect the number of admissions, and hence limit the serv- 
ices of the district and reduce its revenues. But, he continues, there 
is no evidence that the district would be forced to absorb the tax in 
order to maintain the volume of its revenues and availability of its 
benefits. The mere possibility of an increase in beach operation ex- 
penses is not enough from which to find a direct burden upon the state. 

Viewing the matter from only the economic aspect, however, seems 
to narrow unduly the concept of a “burden” upon a state. Ifa federal 
tax tends to curtail the range of operations of a state activity, or, as 
in this case, tends to decrease the number of citizens receiving bene- 
fits therefrom, is there not a real and actual burden upon the exercis- 
ing of state powers? 

By rejecting state immunity on the “lack of burden” theory, the 
Court was able to avoid the issue of whether operating a bathing 
beach would be an activity immune per se. Was the Court, perhaps 
unconsciously, trying to dodge the “immune activity” question? 

If so, the real significance of the case may lie in the Court’s reluc- 
tance to delimit further the area of state immunity. Indeed, the deci- 
sion may forecast a shift away from the first Gerhardt principle that 
immunity applies only to state activities essential to preserving the 
state government. 

Keeping a balance between the federal taxing power and the sover- 
eign powers of the states has been a problem to the Supreme Court 
ever since Collector v. Day, supra, in which the state immunity doc- 
trine was first asserted. 

The first limitation on the state immunity rule was laid down in 
South Carolina v. United States, 199 U. S. 437, 26 Sup. Ct. 110, 50 
L. ed. 261 (1905), where a state proprietary activity (liquor retail- 
ing) was held not to be immune. This was to prevent a whittling 
away of the federal taxing power by the states entering into normally 
taxable activities and withdrawing them from the field of federal tax- 
ation. 

Since then, the trend has been toward limiting state immunity. 
See Justice Frankfurter’s opinion in Helvering v. Gerhardt, supra, 
at p. 589. 
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A tendency to backtrack from the first Gerhardt principle, however, 
can perhaps be inferred from New York v. United States, 326 U. S. 
572, 66 Sup. Ct. 310, 90 L. ed. 326 (1946). There, the Court split 
into three groups on the question of what criterion should be used in 
deciding which state activities should be immune and which should 
not be. Dissenting Justices Douglas and Black felt South Carolina v. 
United States, supra, was wrong in distinguishing between govern- 
mental and proprietary activities; they believed all state activities 
should be immune to protect the sovereignty and functioning of the 
state governments. Four concurring Justices thought that immunity 
should depend upon whether the activity was traditionally immune or 
normally taxable by the Federal government. Only Justices Frank- 
furter and Rutledge stood by the first Gerhardt principle limiting im- 
munity to those activities essential to preserving the state government. 

Had the Supreme Court found a burden in the instant case, would 
the first Gerhardt principle have been applied or discarded in favor 
of the test advocated by the four concurring Justices in New York 
v. United States, supra? 

Because the doctrine of dual sovereignties forbids any discrimina- 
tory taxing of the state governments, McCulloch v. Maryland, 4 
Wheat. 316, 429, 4 L. ed. 579, (U. S. 1819), perhaps no substantial 
practical differences exist between the two criteria of immune activi- 
ties. 

In spite of Justice Holmes’ classic remark in Panhandle Oil Co. v. 
Mississippi, 277 U. S. 218, 223, 48 Sup. Ct. 451, 72 L. ed. 857, Note 
(1928) 56 A. L. R. 587, that “the power to tax is not the power to 
destroy while this Court sits,” the statement of Chief Justice Marshall 
that “the power to tax involves the power to destroy,” McCulloch v. 
Maryland, supra, at p. 431, seems especially true regarding state im- 
munity. Hence, the first Gerhardt principle may prove inadequate in 
preserving the state powers from being weakened considerably by use 
of the federal taxing power. 

In conclusion, it is submitted that the test of the concurring Jus- 
tices in New York v. United States, supra, is sounder because it better 
protects activities of the states from arbitrary interference without 
impairing in any material degree the federal taxing power. At any 
rate, it is unfortunate that the Court did not use the Wilmette 
Park District case to clear up the uncertainty in this state immunity 
field present since New York v. United States, supra. mx. C. J. 


PATENTS—INVALIDITY—FAILURE TO APPEAL OR DiscLaim CLAIM 
HeExp INVALID By TRIAL Court.—Appellant filed suit for infringement 
of the five claims of Herodes and Janes patent No. 2,180,902. Before 
trial appellant withdrew complaint as to infringement of claims 1, 3, 4, 
and 5, and the trial court dismissed the action with respect to these 
claims with prejudice. At the conclusion of the trial, however, the 
court held all five claims invalid, with a further finding that claim 2, 
if valid, was not infringed. Appellant appealed so much of the judg- 
ment of the district court as held claims 1, 3, 4, and 5 invalid, on 
grounds that it was error for the court to hold these dismissed claims 
invalid; but did not appeal that portion of the judgment relating to 
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the invalidity or lack of infringement of claim 2. Held, appeal dis- 
missed ; question of error by district court was moot by time of hear- 
ing on appeal since entire patent had become invalid anyway due to 
failure of appellant to either appeal judgment with respect to claim 2 
or disclaim claim 2 within a reasonable time. Laufenberg, Inc. v. 
Goldblatt Bros., Inc., 179 F. (2d) 832 (C. C. A. 7th, 1950). 

In its opinion the court of appeals acknowledged that the district 
court was in error in holding invalid any claims except claim 2, which 
was the only one left in issue after plaintiff’s complaint with respect 
to all other claims had been dismissed. This is in accordance with the 
great weight of authority to the effect that the court may properly 
rule upon the validity of only those claims of a patent which were in 
issue at the hearing. The Great Atlantic & Pacific Tea Co. v. Super 
Market Equipment Corp., 179 F. (2d) 636 (C. A. 6th, 1950); Bar- 
ber Asphalt Corp. v. La Fera Grecco Contracting Co., 122 F. (2d) 
701 (C. C. A. 3d, 1941); United States Galvanizing and Plating 
Equipment Corp. v. Hansen-VanW inkle-Munning Co., 104 F. (2d) 
856 (C. C. A. 4th, 1939) ; Wire Tie Machinery Co. v. Pacific Box 
Corp., Ltd., 102 F. (2d) 543 (C. C. A. 9th, 1939) ; General Motors 
Corp. v. Leer Auto Supply Co., Inc., O F. (2d) 902 (C. C. A. 2d, 
1932) ; see Himmel Brothers Co. v. Serrick Corp., 122 F. (2d) 740 
(C. C. A. 7th, 1941). But cf. Raylite Electric Corp. v. Noma Elec- 
tric Corp., 180 F. (2d) 291 (C. A. 2d, 1950); Young v. John Mc- 
Shain, Inc., 130 F. (2d) 31 (C. C. A. 4th, 1942). In the last two 
cases it was held proper for the court to rule upon the validity of 
claims not relied upon at the hearing where those claims had been 
originally placed in issue and not formally withdrawn or dismissed. 

Even conceding, however, that it was improper for the trial court 
to have made a finding with respect to those claims withdrawn from 
issue at the beginning of the hearing, the court here was unwilling to 
reverse the lower court because it thought that the question had be- 
come moot due to failure of appellant to disclaim claim 2 within a 
reasonable time. There can be no quarrel with the propriety of the 
court’s refusal to rule on a moot question. See Electrical Fittings 
Corp. v. Thomas & Betts Co., 307 U. S. 241, 59 Sup. Ct. 860, 83 L. 
ed. 1263 (1939) ; Sanitary Refrigerator Co. v. Winters, 280 U. S. 30, 
34, 50 Sup. Ct. 9, 74 L. ed. 147 (1929) ; Richard Irvin & Co., Inc. 
v. Westinghouse Air Brake Co., 121 F. (2d) 429 (C. C. A. 2d, 1941) ; 
L. McBrine Co., Ltd. v. Silverman, 121 F. (2d) 181 (C. C. A. 9th, 
1941). Although it is error to fail to rule upon the validity of claims 
in issue if the question of their validity is not in fact moot. Freeman 
v. Altvater, 319 U. S. 359, 63 Sup. Ct. 1115, 87 L. ed. 1450 (1943). 

In ruling that the question of error by the trial court in holding 
invalid those claims not in issue had become moot, the appellate court 
in the instant case was much impressed by the fact that appellant, in 
appealing from only so much of the judgment of the lower court as 
related to its findings with respect to claims 1, 3, 4, 5, had, in effect, 
conceded the invalidity of claim 2, and yet had not, within the nine- 
month period between that judgment and the hearing on appeal, filed 
a disclaimer as to that claim. The disclaimer provision of the patent 
statutes provides that, under certain circumstances, where a portion 
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of a patent is invalid because the patentee has claimed more than he 
invented, the patent shall nevertheless be valid as to that part which is 
truly and justly his own, provided the patentee or patent owner 
makes disclaimer as to the invalid portions. Rev. Stat. (1875) 
§ 4917, 35 U. S. C., §65 (1946). It is now well settled, however, 
that one must act with reasonable promptness in disclaiming invalid 
claims if he is to have the benefit of this provision. Ensten v. Simon, 
Ascher & Co., 282 U. S. 445, 51 Sup. Ct. 207, 75 L. ed. 453 (1931). 
However, the duty to disclaim does not arise upon a judgment of 
invalidity by the trial court if a timely appeal is taken from such judg- 
ment, but in such case arises only after an adverse decision by the 
highest court to which appeal is carried. W.A. Baum Co. v. Becton, 
Dickenson & Co., 100 F. (2d) 137 (C. C. A. 3d, 1938). In the 
instant case, however, although appellant appealed on other issues 
he took no appeal to that portion of the lower court judgment which 
held claim 2 to be invalid; and hence there arose a duty to disclaim 
within a reasonable time after expiration of the time for appeal from 
that judgment. 

The court here holds the delay of a period of nine months after 
expiration of the time for appeal to constitute an unreasonable delay. 
A review of the decisions relating to the reasonableness of the time in 
which a disclaimer may be filed has failed to reveal any rule as to an 
absolutely fixed time limit within which a disclaimer will be consid- 
ered timely, and after which it will be categorically considered as hav- 
ing been unreasonably delayed. In this connection, however, no case 
has been found in which a delay of thirty days or less has been held to 
be unreasonable, although in one case the court ordered the patent 
owner to disclaim “within 30 days after the time expires within which 
to petition for certiorari to the Supreme Court, or, if it does so peti- 
tion, then within 30 days after denial if it is denied, or affirmance of 
the decree, if it is granted, and the decree [of invalidity of the claim] 
is affirmed.” R. Hoe & Co. v. Goss Printing Press Co., 31 F. (2d) 
565, 566 (C. C. A. 2d, 1929). In general, the courts seem to regard 
delays in excess of thirty days as unreasonable unless special circum- 
stances are shown. Maytag Co. v. Hurley Machine Co., 307 U. S. 
243, 59 Sup. Ct. 857, 83 L. ed. 1264 (1939), rehearing den. 308 U. 
S. 631, 60 Sup. Ct. 65, 84 L. ed. 526 (1939); Ensten v. Simon, 
Ascher & Co., supra; Better Packages, Inc. v. L. Link & Co., Inc., 
74 F. (2d) 679 (C. C. A. 2d, 1935) ; Radio Condenser Co. v. Gen- 
eral Instrument Corp., 65 F. (2d) 458 (C. C. A. 2d, 1933); Otis 
Elevator Co. v. Pacific Finance Corp., 68 F. (2d) 664 (C. C. A. 9th, 
1934). And only two cases have been found in which circumstances 
have been held to make reasonable delays greater than thirty days. Min- 
erals Separation v. Butte Mining Co., 250 U. S. 336, 39 Sup. Ct. 496, 
63 L. ed. 1019 (1919) (108 days delay not unreasonable where patent 
owner was resident of foreign country and war-time conditions ad- 
versely affected communications) ; General Chemical Co. v. Standard 
Wholesale Phosphate & Acid Work, Inc., 77 F. (2d) 230 (C. C. A. 
4th, 1935), cert. den. 296 U. S. 606, 56 Sup. Ct. 122, 80 L. ed. 430 
(1935) (38 days delay not unreasonable where complications were 





RECENT CASES 231 


caused by the fact that same patent was currently being litigated in 
another court against different defendants. ) 

In view of the fact that appellant here did not show any special 
circumstances accounting for the delay it is submitted that the court 
properly decided that his entire patent was void for failure to disclaim 
the invalid claim within a reasonable time. The fact that the trial 
court committed obvious error in its ruling with respect to other 
claims, and appeal was taken from this erroneous ruling, should not 
excuse the appellant from his obligation to disclaim the one claim 
whose invalidity he acknowledged by failure to appeal. It is alto- 
gether possible that appellant’s failure to either appeal or disclaim 
claim 2 might have been due to his failure to realize that conceding its 
invalidity without disclaiming it was fatal to the remainder of the 
patent, and to that extent might have been the result of inadvertance. 
But while accident, mistake, or inadvertance is recognized by the dis- 
claimer statute, Rev. Stat. § 4917, supra, as an excuse for having 
claimed too much, it has never been recognized by the courts as excus- 
ing timely disclaimer once the error in claiming has been discovered. 

Gm. Fy oe 





